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BEFORE THE
| LLI NOI' S COMVERCE COMM SSI ON

COMMONWEALTH EDI SON COMPANY ) DOCKET NO.
) 05-0159
)
Proposal to inmplement a conpetitive )
procurement process by establishing )
Ri der CPP, Rider PPO-MWM Ri der )
TS- CPP, and revising Rider PPO-M. )
(Tariffs filed February 25, 2005) )
and
CENTRAL | LLINO' S LI GHT COMPANY ) DOCKET NO.
d/ b/a AmerenCl LCO ) 05-0160
-and- )
CENTRAL | LLI NO' S PUBLI C SERVI CE ) DOCKET NO.
COMPANY d/ b/ a AmerenCl PS ) 05-0161
-and- )
| LLI NO S POWER COMPANY ) DOCKET NO.
d/ b/a Amerenl P ) 05-0162
)
Proposal to inmplement a conpetitive ) CONSOLI| DATED
procurenment process by establishing )
Ri der BGS, Rider BGS-L, Rider RTP, )
Ri der RTP-L, Rider D, and Rider M. )
(Tariffs filed on February 28, 2005) )
Springfield, Illinois

September 7, 2005
Met, pursuant to notice, at 9:00 A M
BEFORE.:

MR. M CHAEL WALLACE, Adm nistrative Law Judge
MR. LARRY JONES, Adm nistrative Law Judge

SULLI VAN REPORTI NG COMPANY
By: Carla Boehl, Reporter Ln.# 084-002710
and Laurel Patkes, Reporter Ln.# 084-001340
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APPEARANCES:

MR. PAUL HANZLI K

MR. E. GLENN RI PPI E

FOLEY & LARDNER, LLP

321 North Clark Street, Suite 2800
Chicago, Illinois 60610

(Appearing on behalf of Conmmonwealth Edison
Conpany)

MS. ANASTASI A M POLEK- O BRI EN

MR. DARRYL BRADFORD

MR. RI CK BERNET

10 Sout h Dearborn Street, 5th Floor
Chi cago, Illinois 60603

(Appearing on behalf of Comonweal th Edi son
Conpany)

MR. DAVID M STAHL

El MER, STAHL, KLEVORN & SOLBERG, LLP
224 South M chigan Avenue, Suite 1100
Chi cago, Illinois 60604

(Appearing on behalf of M dwest Generation
EME, LLC)

CARMEN FOSCO

JOHN C. FEELEY

JOHN J. REI CHART

. CARLA SCARSELLA

Of fice of General Counsel

160 North LaSalle Street, Suite C-800
Chicago, Illinois 60601

R

(Appearing on behalf of Staff of the
II'linois Commerce Comm ssion)
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APPEARANCES: (Conti nued)

MS. SUSAN SATTER

Assi stant Attorney General

100 West Randol ph Street, 11th Fl oor
Chi cago, Illinois 60601

(Appearing on behalf of the People of the
State of Illinois)

MR. CHRI STOPHER W FLYNN
MS. LAURA EARL
JONES DAY

77 West Wacker Street, Suite 3500
Chicago, Illinois 60601-1692

(Appearing on behalf of Ameren conpanies)

MR. JOSEPH L. LAKSHMANAN
Attorney at Law

2828 North Monroe
Decatur, Illinois 62526

(Appearing on behalf of Dynegy, Inc.)

MR. PATRI CK Gl ORDANO

MR. PAUL NEI LAN

MS. CHRI STI NA PUSEMP

Gl ORDANO & NEI LAN, LTD

360 North M chigan Avenue, Suite 1005
Chi cago, Illinois 60601

(Appearing on behalf of Building Owners &
Managers Associ ation)

MR. CONRAD R. REDDI CK
Attorney at Law

1015 Crest Street
Wheaton, Illinois 60187

(Appearing on behalf of the Illinois
I ndustrial Energy Consumers)
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APPEARANCES:

MR. ERI C ROBERTSON

LUEDERS, KONZEN & ROBERTSON
1939 Del mar Avenue

Granite City, Illinois

(Appearing on behalf of the Illinois
I ndustrial Energy Consumers)

MR. CHRI STOPHER TOWNSEND

MR. W LLI AM A. BORDERS

DLA PI PER RUDNI CK GRAY CARY US, LLP
203 North LaSalle Street, Suite 1500
Chicago, Illinois 60601

(Appearing on behalf of M dAmerican Energy
Conpany, Direct Energy Services, LLC,
Constell ati on NewEnergy, Inc., and U S.

Ener gy Savi ngs Corporation)

MR. LAWRENCE A. ROSEN
208 South LaSalle, Suite 1760
Chi cago, Illinois 60604

(Appearing on behalf of the Citizens
Utility Board)

MR. EDWARD FI TZHENRY
1901 Chouteau Avenue
St. Louis, M ssouri 63103

(Appearing on behalf of Ameren Compani es)

(Conti nued)
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W TNESSES DI RECT
ROBERT N. FAGAN
By Ms. Spicuzza 294
By M. Stabhl
By M. Flynn
By M. Rippie

MARI O BOHORQUEZ &
WAYNE BOLLI NGER

By M. Townsend 376
By M. Reddick

By M. Bernet

W LLI AM STEI NHURST

By M. Rosen 440
By M. Stahl

By M. Flynn

By M. Rippie

JAMES STEFFES

By M. Townsend 518
By M. Fosco

By M. Bernet

By M. St ahl

By M. Fitzhenry

Rl CHARD SPI LKY &
JOHN DOMAGAL SKi

By M. Townsend 574
By M. Hanzlik
By M. Fitzhenry

NDEX

CROSS

301
323
331

377
394

459
464
477

523
524
560
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575
592
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427
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EXHI BI TS
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CUB/ CCSAO Exhi bi t
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CUB/ CCSAO Exhi bit
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3.0, 3.
4.0

1, 1.2

DES- USESC 2.0 Revi sed, 2.

05-0160,

05-0161 & 05-0162

CUB Exhi bit
CUB Exhi bi t
CUB Exhi bit
CUB Exhi bit
CUB Exhibit 4.
DES- USESC 1. 0,
DESE- USESC 2.0

05-0159,

1
2
2.
3
4

S oMNOO

1.

05-0160,

1.
2.

1

0161 & 0162

1, 1.2
1

ComEd Cross Exhibit
Cross 1

| CC Staff

9

TS

e- Docket

e- Docket
e- Docket
e- Docket
e- Docket
e- Docket

e- Docket
e- Docket
e- Docket
e- Docket
e- Docket
e- Docket
e- Docket

348
463

298

443
298
443
520
520

300
452
516
300
452
522
522

373
464

| DENTI FI ED ADM TTED

286



10

11

12

13

14

15

16

17

18

19

20

21

22

PROCEEDI NGS

JUDGE WALLACE: Pursuant to the direction of
the Illinois Commerce Comm ssion, | now call Docket
05-0159. This is the matter of the proposal of
Commonweal t h Edi son Conpany seeking to i nmplement a
conpetitive procurement process.

May | have appearances for the record
starting with the company?

MR. RI PPI E: On behal f of Commonweal t h Edi son
Conmpany, Gl enn Ri ppie and Paul Hanzlik, Foley &
Lardner, LLP.

MR. FLYNN: On behalf of the Ameren Conpani es,
Christopher Flynn and Laura Earl.

MR. STAHL: David Stahl on behalf of M dwest
Gener ati on.

MR. TOWNSEND: On behalf of the Coalition of
Energy Suppliers, the law firm of DLA Piper Rudnick
Gray Cary US, LLP by Christopher J. Townsend and
WIlliam A Borders.

MS. SPI CUZZA: On behalf of the Cook County
State's Attorney's Office, Assistant State's Attorney
Marie D. Spicuzza.
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MR. ROSEN: Larry Rosen on behalf of the
Citizens Utility Board.

MR. LAKSHMANAN: On behal f of Dynegy Inc.,
Joseph L. Lakshmanan

MR. REDDI CK: For the IIEC, Eric Robertson,
Conrad Reddi ck, and Ryan Robertson.

MS. PUSEMP: On behalf of Building Owners &
Managers Associ ati on of Chicago, Christina Pusenp,
Patrick Gi ordano and Paul Neilan, G ordano & Neil an,
Ltd.

MR. GOLLOWMP: On behalf of the United States
Depart ment of Energy, Lawrence A. ol | omp
(Go-l-1-0-mp).

MR. BERNET: On behalf of Commonweal th Edi son,
Darryl Bradford, Stacy O Brien, and Rick Bernet.

MR. FOSCO: On behalf of staff of the Illinois
Commer ce Conmm ssion, Carmen Fosco, Carla Scarsell a,
John Reichart, and John Feel ey.

JUDGE WALLACE: Anyone in Chicago?

MS. SATTER: Yes. Susan L. Satter appearing on
behal f of the People of the State of IIllinois. Do

you need my address?
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JUDGE WALLACE: No. That's fine. Thank you.

Anyone el se?

Al'l right. Thank you.

Let the record reflect there are no
ot her appearances at today's hearing.

JUDGE JONES: At this time, | also call for
hearing the three followi ng consolidated so-called
Ameren dockets: 05-0160, 05-0161, and 05-0162.

The first of these is 0160, Central
Il'linois Light Conpany d/b/a AmerenClLCO, proposal to
i mpl ement a conpetitive procurenment process by
establishing Rider BGS, etc.

Central Illinois Public Service
Conmpany is 05-0161, and Illinois Power Conpany is
05-0162. The rest of the case nanme is the sanme.

At this tinme, we will ask the parties
to enter your respective appearances orally for the
record.

You can skip the business addresses
and phone nunbers unless they have changed since you
entered them previously, which is doubtful.

We'll start with the Ameren utilities.
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MR. FLYNN: Christopher Flynn and Laura Ear]l
from Jones Day on behalf of the Ameren Utilities and
al so appearing on behalf of the conmpanies is Edward
Fitzhenry.

MR. STAHL: David Stahl on behalf of M dwest
Gener ati on.

MR. TOWNSEND: On behalf of the Coalition of
Energy Suppliers, the law firm of DLA Piper Rudnick
Gray Cary US, LLP by Christopher J. Townsend and
Wl liam A Borders.

MS. SPI CUZZA: On behalf of the Cook County
State's Attorney's Office, Assistant State's Attorney
Marie D. Spicuzza.

MR. ROSEN: Larry Rosen on behalf of the
Citizens Utility Board.

MR. RIPPIE: On behalf of Commonweal th Edi son
Company, Gl enn Ri ppie and Paul Hanzlik of Foley &
Lardner, LLP as well as Darryl Bradford

MR. REDDI CK: For the IIEC, Eric Robertson,
Conrad Reddi ck, and Ryan Robertson.

MR. LAKSHMANAN: For Dynegy Inc., Joseph L.
Lakshmanan.

290



10

11

12

13

14

15

16

17

18

19

20

21

22

MR. FOSCO: Appearing on behalf of staff of the
[1linois Commerce Comm ssion, Carmen Fosco, Carla
Scarsella, John Feeley, and John Reichart.

JUDGE JONES: Thank you.

Are there any other appearances from
those who are physically present in Springfield?

Let the record show there are not.

Are there some appearances to be
entered by those in the Chicago hearing roonf

MS. SATTER: Yes. Appearing on behalf of the
Peopl e of the State of Illinois, Susan L. Satter.

JUDGE JONES: Thank you.

Are there any other appearances?

Let the record show there are not.

One of the appearances that you just
heard entered in the Ameren utility matters was by
Ms. Spicuzza. | guess, why don't we characterize
that as an appearance for the purposes of today's
heari ngs given this special circunmstances.

Woul d that be a correct
characterization?

MS. SPI CUZZA: Yes, Judge.
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JUDGE JONES: \Whether anything needs to be
filed in writing at some point is something we can
deal with later if we need to with the input of the
parties.

Does anyone have any objection to
proceeding in that matter this morning?

All right. Then Il et the record show
no response to that so we'll proceed accordingly.

MS. SPI CUZZA: Thank you.

JUDGE WALLACE: Did you have sonmet hi ng?

MR. LAKSHMANAN: Judge Jones, in the Ameren
case, there is no cross for one of the wi tnesses, and
per your note fromyesterday, | was going to have her
testimony put in by affidavit if that is acceptable.

JUDGE JONES: Do you need an answer on that
this m nute?

MR. LAKSHMANAN: No.

JUDGE JONES: 1'll need to sort of check with
the other parties and make sure that's the case but
think we've got a lot to do today, so |I'd rather not
drift off onto that at this mnute unless you need an
answer right now, and if you do, we'll take it up.
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JUDGE WALLACE: All right. And M. Fagan has
been patiently standing there waiting.

Are there any other witnesses in the
audi ence right now t hat haven't been sworn?

MR. ROSEN: W I liam Steinhurst will be called
by CUB and Cook County State's Attorney's Office as
wel | .

JUDGE WALLACE: All right.

Anyone el se?

MR. TOWNSEND: | have James Stephens on behal f
of Direct Energy and U.S. Energy Savings Corp.

JUDGE WALLACE: OCkay. Wbuld you raise your
hands, gentlemen?

(Wher eupon the witnesses were
sworn by Judge Wall ace.)

JUDGE WALLACE: Ms. Spicuzza?

MS. SPI CUZZA: Thank you, Judge.

We would like to call Robert M Fagan
on behalf of the Citizens Utility Board and the Cook
County State's Attorney's Office to the stand

pl ease.
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ROBERT N. FAGAN
called as a witness herein, on behalf of Citizens
Utility Board and Cook County State's Attorney's
Office, having been duly sworn on his oath, was
exam ned and testified as follows:

DI RECT EXAM NATI ON

BY MS. SPI CUZZA:

Q Woul d you pl ease state your name?

A. Robert N. Fagan.

Q And, M. Fagan, by whom are you enpl oyed?

A. ' m enpl oyed by Synapse Energy Econom cs.

Q And what is the address of Synapse?

A. 22 Pearl Street, Canbridge, Massachusetts
02139.

Q M . Fagan, you have before you a nunmber of
exhi bits.

The first one is CUB/ CCSAO Exhibit 1.0
Corrected which is the corrected direct testinmny of
Robert M Fagan.

You have CUB/ CCSAO Exhibit 1.1 with
the initials RNF-1 which is the curriculum vitae of

Robert Fagan.
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You have CUB/ CCSAO Exhibit 1.2 which
is northern Illinois installed capacity market
concentration.

Next, CUB/ CCSAO Exhibit 1.3 which is
the PIMM SO seam exhi bit.

You have al so have CUB/ CCSAO
Exhi bit 3.0 which is the rebuttal testinony of Robert
M. Fagan, and finally, CUB/CCSAO Exhibit 3.1 which is
titled "Alternative conputations of HHI in northern
Il'linois including illustrative inmport capacity
al l ocation."

Do you have all those exhibits?

A Yes.

Q Were these exhibits prepared by you or
under your direction?

A. Yes.

Q And do you have any changes to your
testi mony today?

A Yes.

Q And what is the first change?

A On CUB/ CCSAO Exhibit 1.0, on Page 12,
Foot note 9. ..
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Q May | stop you? It's CUB/ CCSAO Exhibit 1.0
Corrected, is that right?

A Yes, that's correct.

MS. SPI CUZZA: Okay. And this was filed
yest erday, Septenber 6, 2005 on e-docket so everyone
shoul d have these changes. They're m nor
t ypographi cal changes in the footnotes.

Go ahead. "' m sorry.

THE W TNESS: On Page 12, Footnote 9, the end
of the sentence says October 1, 2005. It should read
Oct ober 1, 2004.

Q Thank you.

Are there any nore?

A Yes.

On Page 24, Footnote 20, the first
phrase of that footnote which says in the uncorrected
version "M SO and PIJMjoint filing to FERC' should be
stricken. The footnote should begin with "FERC order
in docket number..."

Q Thank you.
And is there one nmobre change?
A. Yes.
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On Page 33, Footnote 29, | just added
a citation for where this paragraph comes from  The
addition reads in parentheses at the end of the
guotati on (Attachment K Appendi x, Section 6.1.4(e).
Q Thank you, M. Fagan.
And are these exhibits true and
correct to the best of your know edge?
A Yes.
Q If | asked you these sanme questions, would
your answers be the same today?
A. Yes.
MS. SPI CUZZA: Your Honor, at this time | would
move for adm ssion of CUB/ CCSAO Exhibit 1.0
Corrected, CUB/CCSAO Exhibit 1.1 with the initials
RMF- 1, CUB- CCSAO Exhibit 1.2, CUB-CCSAO Exhibit 1.3,
CUB- CCSAO Exhi bit 3.0, and CUB/ CCSAO Exhibit 3.1.
JUDGE WALLACE: Any objection?
CuB/ CCSAO Exhibits 1.0, 1.1, 1.2, 1.3,
3.0 and 3.1 are adm tted.
MS. SPI CUZZA: And just so the record is clear,
Your Honor, this is in Docket 05-0159.
JUDGE WALLACE: Thank you.
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l"msorry. | should note that
CUB/ CCSAO Exhibit 1.0 is Exhibit 1.0 Corrected.

MS. SPI CUZZA: Thank you, Judge.

(Wher eupon CUB/ CCSAO Exhi bits
1.0 Corrected, 1.1, 1.2, 1.3,
3.0 and 3.1 in Docket 05-0159
were admtted into evidence at
this time.)

Q BY MS. SPI CUZZA: M. Fagan you also have a
number of exhibits in the Ameren Docket No. 05-0160
t hrough 05-0162, is that correct?

A. Yes.

Q And the first exhibit is the Citizens
Utility Board Exhibit 1.0, the direct testinony of
Robert M Fagan.

You al so have CUB Exhibit 1.1 which is
t he Fagan curriculumvitae. You have the Citizens
Utility Board Exhibit 1.2, the PIMM SO seam CUB
Exhibit 3.0, the rebuttal testinony of Robert M
Fagan.

Now, were these exhibits prepared by
you and under your direction.
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A. Yes.

Q And do you have any changes to your
testi mony today?

A. No.

Q Are these answers in these exhibits
cont ai ned before you true and correct to the best
your know edge?

A. Yes.

Q And woul d your answers be the same if |
asked you these same questions today?

A. Yes.

MS. SPI CUZZA: Your Honor, | would |like to move

for the adm ssion of CUB Exhibit 1.0, CUB
Exhibit 1.1, CUB Exhibit 1.2, CUB Exhibit 3.0 in
Dockets 05-0160 through 05-0162.
JUDGE JONES: Thank you.
Any objections to that?

Let the record show there are not.

The exhibits just offered are admtted

i nto evi dence. CUB Exhibit 1.0 filed on e-docket

June 15, 2005, CUB Exhibit 1.1 filed on the sanme

date, CUB Exhibit 1.2 filed on the same date, and CUB
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Exhibit 3.0, rebuttal testinmony filed August 10, 2005
are all admtted into the evidentiary record as they
appear on e-docket.
(Wher eupon CUB Exhibits 1.0,
1.1, 1.2 and 3.0 in Dockets
05-0160, 05-0161 and 05-0162
were admtted into evidence at
this time.)

MS. SPI CUZZA: And, Your Honor, could | have
his name and address reflected also in the Anmeren
docket or would you like himto repeat it?

JUDGE JONES: He will not need to repeat it.

MS. SPI CUZZA: Thank you.

JUDGE JONES: And just so the record is clear,
as stated in the motion, the exhibits just admtted
are in 05-0160 through 0162

MS. SPI CUZZA: Thank you, Judge.

We woul d tender the wi tness for
Cross-exam nati on.
JUDGE WALLACE: Who would like to go first?
MR. STAHL: | have cross.

JUDGE WALLACE: All right. M. Stahl?
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MR. STAHL: Thank you.

JUDGE JONES: Ms. Satter, can you hear the
wi t ness okay?

MS. SATTER: Yes, fine. Thanks.

MR. STAHL: Good norning M. Fagan. M nanme is
David Stahl, and | represent M dwest Generation in
this case.

CROSS- EXAM NATI ON
BY MR. STAHL:

Q M. Fagan, |'m going to be questioning you
and referring to the testimony that you filed in the
0159 ComEd docket, so if you'd |like to have that
testimony handy, it mght make this go a little nore
expeditiously this norning.

Just briefly --

JUDGE JONES: Mr. Stahl, just for
clarification, is this entire line of questioning
i ntended to be specific to that docket?

MR. STAHL: Well, it will be the same questions
and answers in the Ameren docket as well. W can
make this specific to the ComEd docket.

JUDGE JONES: We just want to make sure the
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record is clear that if a |line of questioning is
intended to be specific to one docket that we need to
know t hat before begi nning and upon concl udi ng that
line of questioning.

Ot herwise, it will be assumed to be
i ntended for both dockets.

MR. STAHL: | think the intent for my part
woul d be that this will be for both dockets.

JUDGE JONES: Thank you.

Q BY MR. STAHL: M. Fagan, you have a
Bachel or's degree from Clarkson University in
mechani cal engineering with a specialty in thermal
sciences, is that correct?

A That's correct.

Q That has nothing to do with auction theory

or design or behavior of bidders in energy auctions,

does it?
A That's correct.
Q You didn't take any courses in those

subjects while you were at Clarkson University, did
you?
A. | took m croeconom cs courses at Clarkson
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Uni versity. | don't recall if those courses

explicitly addressed auction theory.

Q And then you have a Master's degree in

energy and environnmental studies from Boston
Uni versity with apparently specializations o
concentrations in resource econom cs, ecolog
econom cs, and econonetric modeling, is that

A. That's correct.

r

i cal

correct?

Q And none of those areas involve expertise

in auction theory or design or the bidding b
of participants in auctions, is that correct

A. That's correct.

ehavi or

?

Q Have you ever been professionally engaged

to represent a bidder in an auction of any k

i nd?

A. Yes. While |I was enployed at Tabors,

Caramani s & Associ ates, we were often enpl oyed by

clients to analyze electric industry issues
i ncluding, for exanple, FTR aucti ons.
Q And are those engagements listed o

of your Exhibit RMF-1? And |I'm | ooking spec

n Page 2

ifically

about the m ddle of the page where you say you

attended RTO- I SO neetings and then the | ast

sentence
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there is you consulted on a New Engl and FTR auction
and ARR al |l ocation schenmes.
| s that what you were referring to?

A. That's one exanple of the work we did for
clients in regards to the New Engl and FTR auctions,
yes.

Q Al'l right. And you also list on your
resume additional professional training that you've

had, and that's at Page 3 of Exhibit RMF-1, is that

correct ?

A. That's correct.

Q And you completed -- | just want to make
sure that this is a conplete list of all of the
additi onal professional training you ve had -- course

work in solar engineering, building systemcontrols
and co-generation, correct?

A. That's correct.

Q As well as illum nation engi neering society

courses in lighting design; is that also correct?
A. That's correct.
Q And again, there was no reference here to

any additional professional training in auction
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t heory, design, or the behavior of bidders in
auctions of any kind, is that correct?

A That's correct.

Q | notice that you are al so engaged on
behal f of Enron in Canada to work on congestion
i ssues, is that correct?

A Yes. The engagement by Enron- Canada was on
a whol e host of electric market restructuring issues
in Ontario and in Al berta.

Q You didn't work for Enron in California on
any of their projects there, did you?

A. No, | didn't. It's possible that Caramanis
& Associ ates was enployed by Enron related to
California work.

Q One of the schenmes that Enron engaged in in
California had to do with congestion pricing, did it
not ?

A. That's nmy under st andi ng.

Q Now, | et me go to your testinony for a
second; actually more than a second.

As | read your testinony, M. Fagan,
your thenme seens to be -- and I'm | ooking at Page 14
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of your rebuttal testinony, Lines 313 to 315.

Your theme to be as stated there, high
supplier concentration in the northern Illinois
region results in the potential for exercise of
mar ket power during times when transm ssion is
constrained into ConEd.

That statement or sim |l ar statements
appear in numerous places throughout your testinony.
Is that fair to say?

A. Yes.

Q And is it fair to characterize that as sort
of the central thesis of your testimony?

A. There's multiple central theses. That's
one of them | think the other two central theses
have to do with the immaturity of the M SO markets
and the existence of the PIMM SO seam

Q Al right. ' m going to | eave those other
two themes to someone who knows nore about that than
I do, so let me focus on this theme if we can, okay?

And when you say the potential for
exercise of market power during times when
transm ssion is constrained, specifically, the market
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to which you are referring is, as you say on Page 31
of your rebuttal testinony, potential for exercise of

mar ket power in the physical spot markets, is that

correct?
A. Yes.
Q Not in the auction itself, correct?
Yes.
Q And | suppose to be even nmore specific,

your concern would be the potential for exercise of
mar ket power in the physical spot markets in the
years 2007 to 2011, is that correct?

A. That's correct.

Q And the market power derives from what you
consider to be high levels of concentration in
northern Illinois, correct?

A. Yes.

Q And your initial testimny, Exhibit 1, sets
forth in an exhibit your calculation of those high
| evel s or what you characterize as high | evels of
concentration, correct? And that's specifically on
Exhibit 1.2 to your testimny.

A. Yes.
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Q And you've taken all of the suppliers and
their share of capacity, and as shown on the |eft
hand table on that exhibit, you cal culated an HH of
2015, correct?

A. Yes.

Q And you conpared that to the FTC nmerger
gui del i nes and have concluded that that falls in the
category of a "highly concentrated” market, correct?

A Yes.

Q Now, the little box on the right shows the
effect on supplier capacity shares if imports to the
extent of 4700 megawatts are included, correct?

A Yes.

Q And one thing you do not show, however, are

the resulting HHI number considering those inports,

correct ?

A. That's correct. At that table | don't show
t hat .

Q It certainly is easily cal cul able however,

is it not?
A Not necessarily.
Q Not necessarily. Well, let's just work
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with the information you' ve shown here.

You show, for exanmple, that wth
4700 megawatts of imports, Exelon Generation's
capacity share decreases from 37-1/2 percent to
32-1/2 percent, correct?

A. Yes.

Q And it's sinmple enough to show what HHI
number would result froma 32-1/2 percent share of
the market, is it not?

A. No, it's not. You've got to do the
all ocation for the inports before you can cal cul ate
an HHI.

Q Well, here you haven't allocated inports at
all to any of the existing suppliers in northern

Il'linois, have you?

A | haven't allocated the inmports to any
suppliers at all in this table.

Q Ri ght. It could be suppliers entirely
outside of northern Illinois, couldn't it?

A. It could be.

Q Let's assume for a monment that it is
entirely suppliers fromoutside of northern Illinois.
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| f that were to be the case then
Exel on Gen's share would be 32.5 percent, would it
not ?

A. That woul d be the case, yes.

Q And M dwest Gen's share would be 18.6
percent as opposed to 21.4 percent as shown in your
initial calculation on the left-hand side of the
page?

A Yes, that's correct.

Q And the other northern Illinois suppliers
now total 35.6 percent whereas in the initial
cal cul ation they accounted for 41.1 percent, isn't
t hat correct?

A. Subj ect to check, that sounds right. I
don't have the summati on of the percentages for the
ot her suppliers in front of me.

Q Well, it would be a hundred percent |ess
the M dwest Gen share of 21.4 and |l ess the Exel on Gen
share of 37.5, would it not?

A. Yes, it would.

Q Or you could do it by calculating each of
the individual shares beginning with Ameren's 1.8
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percent and continuing down the box through Tenaska's
1.3 percent, correct?

A. Yes.

Q Al'l right. Il n any event, you do agree it
woul d be higher than 35.6 percent as shown on the
second box when you consider imports?

A. I f inmports were allocated... ' m sorry.
Coul d you repeat that question?

Q Yeah

We're still proceeding on the
assunmption that imports are being allocated to
suppliers other than those presently serving northern
I11inois.

A. Okay. Under that assunmption, other
northern Illinois suppliers would stay at 35.6
percent, and the inmports would stay at the 13.3
percent listed in the table.

Q And the imports of 13.3 percent, for
pur poses of calculating an HHI, it nakes a big
difference, does it not, whether that is one inporter
accounting for 13 percent or, for exanple, 13
i mporters each accounting for one percent?
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A. Yes, it does matter.
Q And the worst case for purposes of

cal culating an HHI would be to assume that one

i mporter accounts for 13.3 percent. Wuld you agree
with that?

By that what | nmean is all else equal,
that will lead to a higher HHI than any ot her

assunption?

A. It will lead to a higher HHI if you've
assumed that all of the inports are allocated to a
supplier outside of northern Illinois.

That's not true if any of those
i mports are allocated to suppliers inside of northern
[11Tinois.

Q Sure. The numbers would change.

A. That's correct.

Q Woul d you agree with me, M. Fagan, that
just working with the numbers shown in the box on the
upper right hand quadrant of your Exhibit 1.2 that if
you were to calculate an HH wusing a capacity share
for Exelon Gen of 32.5 percent, M dwest Gen of 18.6
percent, other northern Illinois suppliers as shown
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in inmports assum ng one inporter of 13.3 percent,
that the resulting HH would be |less than 1,8007?

A. | can't say whether or not it would be |ess
t han 1, 800. | do understand that Dr. Hieronymus's
testi mony addresses that, and he does compute numbers
that are less than 1,800 although I will point out
that in my Exhibit 3.1 which was an attachnment to ny
rebuttal testimony, | did calculate HHIs under

assumpti ons where the inports were allocated to

suppliers within northern Illinois.
Q In fact, you allocated all of the inmports
to suppliers in northern Illinois in your

Exhibit 3.1, did you not, all 4,700 negawatts?

A Yes. In that illustrative allocation,
was denmonstrating that if the inports were allocated
to existing northern Illinois suppliers, it could
mai ntain or increase the HH concentration ratio.

Q Ri ght. And we're going to talk about your
Exhibit 3 in alittle bit, but will you accept
subject to check for purposes of calculating HHI s on
this table in the upper right hand page of your
Exhibit 1.2 that the Exelon Gen share which is
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accounted for by 32-1/2 percent would work out to an
HHI of 1,056? Does that sound about right to you?

A. | would not agree with something 1, 056. | f
you woul d have said something in the nei ghborhood of
1,500 or 1,600, | would agree subject to check based
on the computations that Dr. Hieronynmus had
subm tt ed.

Q | "' m not asking about Dr. Hi eronynus's
cal cul ati ons. I "' m asking about what's on the face of
your Exhibit 1.2.

Let me ask you this.

Woul d you agree with me to this
extent; that to calculate Exelon Gen's HHI number
here assum ng a capacity share of 32-1/2 percent, you
woul d just square 32.5 percent?

A No. To compute an HHI, you have to | ook at
each of all of the suppliers and square their market
shares. You need to break it down in the same way
that |1've broken it down on the |eft-hand side and in
the same way that |1've broken it down on the tables
in Exhibit 3.1.

You cannot compute an HHI based solely
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on the market share of a single or a couple of
suppliers.

Q No. I"mtrying to do this based on the
share of all of the suppliers, and |I'musing 32-1/2
percent for Exelon Gen, 18.6 percent for M dwest Gen.
" musing the same HHI for the other northern
Il'linois suppliers which was 151 as shown i n your
first calculation and then using the worst possible
case, imports of 13.3 percent from one inmporter.

I n doing that, wouldn't you cal cul ate
the HHI by squaring each of the capacity shares shown
in the box on the far right-hand colum of your
second box on Exhibit 1.27

A. Not exactly. You would square the 32.5
percent of Exelon. You would square the 18.6 percent
of M dwest Gen. You would square the 13.3 percent of
your assumed single inporter, and then you would
square the individual fractions of the suppliers
maki ng up the 35.6 percent.

Now, wi thout having all of those in
front of me, preferably a calculator or a
spreadsheet, | would not agree to anything that said

315



10

11

12

13

14

15

16

17

18

19

20

21

22

an HHI was on the order of 1,050.

Q Al'l right. | didn't say 1,050 for a total
What | said was for Exelon Gen, it would be 1, 056.

A. It's quite possible that's the partia
conponent of HHI.

Q Okay. And the other northern Illinois
suppliers, you would agree, would you not, that their
contribution to the 2,015 HHI is 151 which is the sum
of all of the capacity share squared beginning with
Ameren and concluding with Tenaska?

A I f you've just summed all of those shares
on the table on the |eft-hand side, those shares
depend upon Exel on and M dwest Gen having 37.5 and
21.4.

So in the scenario where Exelon has
32.5 and M dwest Gen has 18.6, those numbers are
i kely to change.

Q Right. They're likely to decline, are they
not, consideration of imports?

A. Yes, subject to check.

Q All right. And if the inports were
accounted for by one importer with 13.3 percent, you
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woul d square that to get their contribution to the
HHI, correct?
A. Yes, that's correct.

Q And 13. 3 percent squared is about 177, is

it not?

A Subject to check. | don't have a
calculator. Well, | actually do have a calculator in
front of me, but I'mnot going to do that right now,

but sure, subject to check.

Q Okay. And if 13 inporters each had one
percent share, the total HHI contribution of all of
the importers would be 13, would it not, one squared
13 times?

A. Subj ect to check, 1'lIl agree with that.

Q Al right. Now, the market power that you
claimexists would be exercised through some form or
combi nation of both physical and/or econom c
wi t hhol ding, is that correct?

A That's correct.

Q And you also say in your rebuttal testinony
on Page 23 that the -- I'mlooking on Lines 535 to
538 -- that the physical or econom c withhol di ng
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woul d occur in far fewer than the total hours in a
year .
Is that also correct?

A. Yes. Mar ket power could be exercised in a
form over the course of far fewer than the total
hours in a year, yes.

Q And nmore specifically, you say on the next
page, Lines 541 and 542, that those far fewer hours
woul d essentially consist of peak periods when
transm ssion is constrained, is that correct?

A The line actually says such as during peak
periods when transm ssion is constrained. ' m not
ruling out the possibility that they may be off-peak
peri ods or non-peak periods when transm ssion is
constrained.

JUDGE WALLACE: M. Stahl, are you getting
cl ose?

MR. STAHL: Yes, | am, and tell you what, |
al so reserved some time for Dr. Steinhurst. | don't
believe |I'mgoing to have any cross for him,

If I go over a couple m nutes, would
that be okay? |'mnearly finished however.
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JUDGE WALLACE: Okay.
MR. STAHL: Thank you.
Q What ot her off-peak times do you think

transm ssion m ght be constrained?

A Of f - peak times when the transm ssion system
was -- basically off-peak times when generation units
may be off line. You can get situations during

of f-peak times where you have sonme counterintuitive
transm ssion constraints cropping up.

Q Your testimony does not present any
evidence at all as to the existence of transm ssion
constraints at any time in northern Illinois, does
it?

A That's correct. I have not done an
anal ysis evaluating the extent to which transm ssion
constraints in northern Illinois may be binding
during the 2007-2011 interval.

Q And that is true in both off-peak peri ods
and on- peak periods, is it not?

A Yes, that is true.

| woul d expect -- this says such as
during peak periods when transm ssion is constrained.
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| woul d expect it to be primarily
during peak peri ods. '"m just not ruling out the
possibility; less likely that it may occur during off
peak peri ods.

Q You're not ruling out the possibility, but
you do state quite clearly in your testimny on Page
10 of your rebuttal testimny that the extent to
whi ch such transm ssion constraints may bind during
summer peak periods or even in other periods in 2007
t hrough 2011 is unclear?

A That's correct.

Q You just do not know, do you?

A That's correct.

Q And when you say may bind during sunmmer
peak periods, you really mean by that to which such
transm ssion conplaints may bind if at all during any

period of time, correct, because you don't know?

A That's correct.
Q Now, you also say -- |'m going back to your
initial testinmony on Page 14 -- you say that, in

referring to Exelon's obligation to provide load to
ComEd, you say at Lines 277 to 280, as long as this
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obligation is in place, the high ownership

concentration levels in the northern Illinois region
are less |likely to lead to market power abuse in the
PJM spot markets since Exelon's northern Illinois

capacity is commtted to serving this |oad

That's your testinony, is it not?

A. Yes.
Q It's also true, is it not, that in the
years 2007 to 2011, other contracts will be in place

obligating suppliers to deliver requirements or
ComEd's full requirenments at fixed prices, is that
correct?

A. Yes, that is correct. That's a very
i mportant point though.

Q Okay. Well, we'll come back to that very
i mportant point, and | agree with you. That is a
very i nmportant point.

In those years 2007-2011, to the
extent that Exelon Generation and M dwest Generation
have won contracts, it is true that concentration
| evel s are also less likely to |lead to market power

abuses in the PJM spot market as you say on Page 14

321



10

11

12

13

14

15

16

17

18

19

20

21

22

with respect to the present situation. You' d expect
that to be the case, would you not?

A. Yes, at that point after the auction has
concluded and after the auction prices have been
reveal ed.

Q Al right. Now, those contracts, have you
seen the form supplier contracts that exist, that
ComEd has filed in this proceedi ng?

A. | did ook at it briefly.

Q Al'l right. You' re aware, are you not, that
t hose contracts have default and term nation paynment
provisions in the event that the supplier fails to
deliver power?

A. | woul d expect that that would be part of
t he contract, yes.

MR. STAHL: All right. Thank you.

| have nothing further at this tinme.
JUDGE WALLACE: Further cross of M. Fagan?
M. Flynn?

MR. FLYNN: Good norning M. Fagan.

THE W TNESS: Good mor ni ng.

MR. FLYNN: ' m Christopher Flynn. ' m goi ng
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to be asking you some questions on behalf of the
Ameren Conpani es, and | suppose ny intent is to ask
these questions in the Ameren dockets unless soneone
has a reason why | should be asking them in both.

JUDGE JONES: So unl ess otherw se indicated,
your entire line of questioning is intended to be
specific to the Ameren dockets?

MR. FLYNN: That's correct.

M. Fagan, | have, and |I really mean
it when | say it, just a few questions for you this
mor ni ng, and for the judges' benefit, based on
conversations | had with M. Stahl and Mr. Rippie, |
was able to elimnate a | ot of the questions |I had so
| should come in substantially under my very good
faith estimate that | provided previously.

CROSS- EXAM NATI ON
BY MR. FLYNN
Q Sir, I'"d like to direct you to Page 10 of
your direct testinmony in the Ameren proceeding.

Just give ny a holler when you get

there.
A All set.
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Q Al right. Here you're tal king about the
absence of structured capacity markets in the M SO
region.

Do you see that?

A. Yes.

Q Al'l right. And in Footnote 7, you indicate
that you had a personal communication with M chae
Robi nson of the M dwest | SO on the day before you
filed this testimony, is that right?

A. That's correct.

Q Who is M chael Robinson?

A He's an empl oyee of the M dwest | SO whose
name was on a presentation that the M dwest |SO had
given on supply adequacy, and | had seen the m nutes
of the presentations fromthe supply adequacy worKki ng
group neeting, and | wanted to make sure that |
under st ood what M SO s current plans were for
resource adequacy construct, so | just called him up
and | asked himwhat's M SO s current understanding
of when a resource adequacy construct will be in
pl ace, and he told me June 2007.

Q Al'l right. So it was your understanding

324



10

11

12

13

14

15

16

17

18

19

20

21

22

based on that phone call that the date for M SO s
i mpl ement ati on of sonme sort of capacity market would
be June 2007, is that right?

A That's correct.

Q Have you talked to M. Robinson since the
day before you filed your direct testinony?

A No, | have not.

Q Al'l right. It is true, isn't it, that M SO
intends to have a capacity exchange up and running
before the Septenber 2006 auction that Ameren has

proposed?

A. ' m not aware of that.

Q Al'l right. You haven't called anyone el se
at M SO?

A. No, | have not.

Q Al right. Have you revi ewed any ot her

M SO presentations in the |ast few weeks?

A. In the last month or so, the only thing
that | think | remenber seeing is a conmunication on
the M SO server lists concerning a plan or an option

to not inplenment capacity markets at all.

Q Al'l right. So this would cone as a
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surprise to you if it, in fact, is true?

A. It wouldn't necessarily come as a surprise
to me that M SO has structured sonme sort of a
capacity exchange. You know, shooting off the cuff
here, that sounds |ike something that M SO woul d
facilitate, bilateral capacity arrangenments wi thout
actually being involved in setting up a fornmal
resource adequacy or capacity market simlar to
what's in place in the other 1SOs in the northeast.

Q Al right. But the extent of your
know edge at this point is reflected on Page 10 of
your direct testimony and is based on your
conversation with M chael Robinson on June 14th of
this year, is that right?

A. That's correct.

Q Quickly, I just want to ask you about one
ot her aspect of your direct testinmny, actually, al
of your testinmny, and that has to do with the
PIM M SO seam, and if you could just for reference
turn to Page 16 of your direct testimony in the
Ameren dockets.

A. Okay.
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Q Al'l right. And there, don't you on Lines
295 to 298 indicate that the presence of the seam
prevents certain good things fromoccurring? |Is that
fair?

A. Yes.

Q And you indicate beginning on Line 298 that
t hese good things, when present, produce reduced
prices for consumers who are affected by market
pricing outcomes, is that right?

A. Yes.

Q All right. So it's your inplication then
t hat the absence of these features would mean that
consumers woul d see higher prices, is that right?

A. Yes.

Q Al'l right. And you believe that prices
woul d be higher upon both sides of the seam, is that
correct?

A. Not necessarily. | answered a discovery
guestion in this regard that asked that exact
gquestion, would prices be higher on both sides of the
seam, and the response to that discovery question was
that it depends upon the time interval that you're
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| ooki ng at.

Q Al'l right. So they could be higher on both
sides of the sean?

A. They coul d be higher on both sides of the
seam over tine. For any given hour, it's |likely that
they would be higher on one side and | ower on the
ot her side.

Q Ri ght. So they could be higher on one side
and | ower on the other side for any given tine
interval, is that right?

A For a single hourly interval, that's the
case. For any other tinme interval, you could start
havi ng an averagi ng effect.

So in one hour, it could do this --
and this is an extreme exanple -- in one hour the
prices could differ such as one side was high and the
other is | ow, and then in another hour, the prices
could differ such that it's higher on the other side.

For example, there may be peri ods
where it makes econom c sense for imports to flow in
a particular direction fromMSOto PIM Then there
are going to be other times where it makes sense,

328



10

11

12

13

14

15

16

17

18

19

20

21

22

econom ¢ sense for inputs to flowin the other
direction.

So dependi ng upon how you define the
time intervals, you could end up with no difference,
one side higher, one side |lower, or both higher.

Q It would al so depend on the magnitude of
the price differences, would it not?

A. Yes.

Q Because the fact that power doesn't flow
from one side to the other could be nore than offset
by an equal lack of flowin the other direction
dependi ng on the relative price differences, right?

That may have been a little obtuse.
Forget that.

lt's true, isn't it, that
theoretically a seam could keep prices | ower on one
side than they otherw se would be?

A Yes, that's true.

Q In particular, if the seam denied say M SO
generation access to higher priced markets on the
ot her side of the seam, that would tend to keep the
| ower cost M SO generation home, is that right?
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A That's correct, under those assunptions,
yes.

Q Al'l right. For example, if the seam
prevented M SO generators fromselling into
relatively high priced northeastern United States,
that would tend to suggest that there would be
greater availability of the M SO generation on the
M SO side of the seam is that right?

A. Yes, that tends to suggest that.

Q I n any event, you acknow edge that you
haven't model ed the impact of the seam on the

Il'linois regions on both sides of the seam is that

right?
A. That's correct.
MR. FLYNN: That's all | have

JUDGE WALLACE: Thank you.
M. Rippie?

MR. RI PPI E: The Attorney General's Office |
think also has five m nutes reserved. "' m happy to
proceed if they, in fact, don't have any
cross-exam nation of the witness. |[If they do, 1'd
ask that they go first.
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MS. SATTER: We don't have any
cross-exam nation for this wtness.

MR. RI PPI E: Good morning, M. Fagan.

THE W TNESS: Good norni ng.

JUDGE WALLACE: Does staff have any cross of
Mr. Fagan?

MR. FOSCOC: No.

MR. RI PPI E: " msorry. There was an e-mail
| ast night on that.

JUDGE WALLACE: ©Oh, okay.

CROSS- EXAM NATI ON
BY MR. RI PPI E:

Q M. Fagan, |I'm going to do nmy best to avoid
any duplication because we want to get through this
as fast as possible.

| f at any time you don't understand
any of my questions, would you please tell me that
right at the outset and I'Il try to rephrase it.
Save time that way, okay?

A. Al'l right.

Q M. Stahl asked you a number of questions
concerning your experience, and |I'mjust going to add
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a couple to those.

Is it correct, M. Fagan, that you've
never worked as a transm ssion system planner for any
utility or RTO?

A. That's correct.
Q And you've never worked as a transm ssion
system pl anner for any regional reliability

organi zation, right?

A. That's correct.
Q You' ve al so never served as a transm ssion
system operator for any utility, regional reliability

organi zation, 1SO, or any other transm ssion
provider, right?

A That's correct.

Q And is it also true that you' ve never
wor ked as a | oad dispatcher or security coordinator
for any such entity?

A That's correct.

Q And you've never personally worked for a
generating company, right?

A. | have worked for a utility company which
was a vertically integrated utility conpany at the
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time which included generation, transm ssion, and
di stribution.

Q You were not responsible during that period
of time for the construction of any new generating
facilities though, were you?

A. No, | was not.

Q And Mr. Stahl asked you some questions
about your experience with auctions, and | think the
only other one | wanted to ask you is, you have never
previously published any article, study, or report on
conmpetitive electric procurenment design, have you?

A. Yes, that's correct.

Q Now, are you generally famliar with the
operating characteristics of different kinds of
generation?

A. Yes.

Q Woul d you agree with me that in general,
nucl ear generation has a high capacity cost?

A. Yes.

Q And woul d you agree with ne that it is
i mpossible to rapidly maneuver a nucl ear generating
unit over wi de swings in power output?
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A Yeah. You use the word impossi bl e. ' d
say generally that's the case. You don't maneuver
nucl ear generation quicker.

Q Well, if you shut down a nuclear unit, do
you know how |l ong the NRC requires you to take in

order to bring it back up?

A. | do not know.

Q Woul d you agree we're tal king days, not
hour s?

A That sounds reasonabl e.

Q ' m going to ask you some big picture
guestions in the hope that that will allow me to get

pages that are later on in the stack, so let's forge
forward.
ls it true, M. Fagan, that you are

not making any claimthat there is currently any

exerci se of market power in northern Illinois?
A That's correct.
Q Is it also true that you have no evidence

of any specific instance at which market power was
exercised in northern Illinois after January 1st of

20007

334



10

11

12

13

14

15

16

17

18

19

20

21

22

A. That's correct.

Q s it also true that you are aware of no
evi dence of any specific instance of strategic
bi ddi ng after January 1, 20007

A. That's correct.

Q Is it also true that you have no evidence
of any specific instance of strategic bidding or
collusion or exercise of market power in any of the

New Jersey full requirenments auctions?

A. Coul d you repeat that question, please?

Q Sur e. I think I can.

A. | mean, the first part of your question was
simlar to what | responded to in discovery requests,
and | wanted to make sure that | heard that part
ri ght because |I'mnot sure that | had discovery

questions pertaining to New Jersey specifically.

Q You understand that not all nmy questions
today are going to match my data requests, right?

A. | absolutely understand that, yes.

Q In fact, this one kind of relates to 4.05B
if you want to get it in front of you.

A. Thank you.
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Q | was asking you to confirm that you have
no evidence of any specific instance of strategic
bi ddi ng, collusion, or exercise of market power in
any of the New Jersey full requirements auctions.

A. Yes, that's correct.

Q And is it also true that you have no
evi dence of any specific instance of strategic

bi ddi ng, collusion, or exercise of market power by

any affiliate of Exelon any time anywhere?

A. Yes, that's correct.

Q Now, throughout your testimny, you make no
claim do you, that there will be any exercise of

mar ket power in 2007 through 2011 in northern
[11Tinois?

A. That's correct. | claim that the potentia
to exercise market power exists or can exist.

Q And ny statenment is true regardless of who

the bidder is, right?

A. Your statement about history?
Q No. "Il phrase the question conmpletely
agai n. I"mtrying to speed things up but | don't

want to have any confusion.
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You make no claimwi th respect -- try
that even more sinmly.

You do not claimthat any bidder at
all, whether it is a generator or a financial player,
will exercise market power during the period when
t hese auctions are in effect?

A. That's correct. " m maki ng no specific
cl ai ms regardi ng bidders. " mjust making the claim
that the potential exists in the spot markets.

Q And is, in fact, the reason that you are
maki ng that claimthat based on the analysis you did,
you cannot claim that market power would be exercised
during that period?

A. | did not do an analysis nor did ComEd or
anyone el se | ooking carefully at whether or not
mar ket power can be exercised during the 2007 to 2011
time frane.

Because | did not do such an anal ysis,
I can't make a claimthat there will be exercise of
mar ket power. | can only state that there will be
the possibility.

Q The answer to my question is yes, that you
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can't make that clain?
A. That's correct.
Q And it is true also though that the ability

to exercise market power also doesn't mean that it

ever will be exercised, right?
A. That's correct.
Q It al so doesn't mean that it can be

exercised profitably, right?

A That's correct.

Q And is it also true that you performed no
studi es or analyses of even the potential for market
power aside fromthe HHI screening test?

A That's correct.

Q M. Stahl asked you many of the questions
was planning on asking you about transm ssion
constraints. I think I really only have one or two
left.

s it true that in addition -- let me
ask it this way.

Oh, never m nd. We'll | et David's
cross stand.

You have conducted no historical price
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anal yses or any nodeling exercises to assess how the
prices in northern Illinois conmpare to the RESs, PJM
or M SO?

" 11 back up.

You have not conducted any price
anal yses or nodeling exercises to assess how t he
prices in northern Illinois are likely to conpare to
the RESs and PJM or M SO after 2006, is that correct?

A That's correct.

Q Now, if there were transm ssion constraints
into the ComEd | oad zone, you woul d expect the prices
in the ComEd | oad zone to be higher than the rest of
the PIJMs, is that right?

A That's correct.

Q And if, in fact, prices were |lower in the
ComEd | oad zone, that would be compelling evidence of
the absence of systematic or significant constraints
into Comed, would it not?

A That's correct.

Q Now, let's go back to the 40,000 foot | oad,
and | think we've saved ourselves a |l ot of tine.

Woul d you agree that there is nothing
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i nherently unjust or unreasonabl e about selling
whol esal e energy under market-based rates?

A If the market in which those sales were
bei ng made is a workably competitive market, yes.

Q And by wor kably conpetitive, you don't mean
an econom st's ideal. You nmean functionally
conpetitive, right?

A. Yes.

Q And you claimthat there isn't anything
i nherently unjust and unreasonabl e about ConmEd buying
ener gy at whol esal e?

A. | don't believe | make any specific clainms
that | think there's anything inherently unjust about
ConEd buyi ng energy at whol esal e.

My concern is that the whol esal e
mar ket in which they would be purchasing is not
necessarily workably conmpetitive or may not be

wor kably conmpetitive in the time period that the

auctions will cover.
Q | understand. | just want to make sure
that | understand your concern.

Do you make any claim that there is
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anything inherently unjust and unreasonabl e about
Commonweal th Edi son recovering the cost of the power

that it procures in the whol esal e market ?

A. M. Steinhurst's testinony goes to this
i Ssue.
Q If you tell me no, |I'mdone with it.
No, | don't make claims concerning the

justness or reasonabl eness of ComEd recovering
whol esal e procurement costs.

Q Now, is it true that so |l ong as ComEd owns
no generation itself, it nmust purchase its electric
supply requirements for its full requirements | oad?

A. It must purchase or build, that's correct
or nmeet that |oad through, partially through energy
efficiency for exanple.

Q Well, if it meets it through efficiency,
then it's no longer its load, right? | mean, the
| oad has gone down.

A. That's true, but in planning circles if you
project out to 2009 and there's an extra 50 megawatts
of |l oad projected for 2009 and you say, well, we're
going to do energy efficiency and that's how we're
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going to buy down that 50 megawatts, you can
conceptually | ook at that as a purchase by ComEd by
way of energy efficiency.

Q Fair enough, but |I'm not talking about the
mar gi n.

| f ComEd doesn't own it -- and |
presume when you say build it, you're talking about
ComEd ending up with the plant. I f ComEd doesn't own
it, ComeEd has to buy it, right?

A. | f ComEd doesn't own it, yes, they either
have to buy it or they have to build it or go to the
mar ket, yes.

Q And because ConEd resells that electricity,
that transaction is a whol esale one, right?

A. Yes, but you kind of did that quickly. You

sai d because ConmEd has to resell that --

Q Because ConEd resells the power that it
buys, its purchase is a wholesale transaction?
A. Its purchase is a wholesale, yes

(Whereupon M. Rippie is handing
out a docunent.)
MR. RI PPI E: M. Rosen, can | ask you --
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JUDGE JONES: What did you hand out?
MR. RI PPI E: Oh, I"m sorry.
(Whereupon M. Ri ppie handed a
document to Judge Jones.)
JUDGE JONES: Thank you.
MR. RI PPI E: ' m going to ask that this be
mar ked ComEd Cross Exhibit 9.

And, Mr. Rosen, in the interest of
saving time, |I'm wondering if you m ght stipulate
that this is a true and correct copy of the docunent
produced by your client and one of the sponsors of
M. Fagan's testinony which it distributed to the
public on or about the date that it's dated.

MR. ROSEN: Unfortunately |I'm at a di sadvant age
here because | wasn't here at the time.

Let me check and run this by the

people now at CUB at the office to see if this is

a -- I"'msure it's a CUB document but |'m not sure
whet her it's a conmplete CUB docunent. I n other
words, | don't know what else was part of this or if

this was the same docunent in and of itself.
Q BY MR. RI PPI E: For the sake of this
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cross-exam nation, M. Fagan, have you ever seen this

document before?

A No, | have not.
Q Do you agree, M. Fagan, that in Illinois'
electricity market, your utility company will buy

electricity from generators in the whol esal e market?
By your you mean customers?
A. Generally, your utility buys electricity on
t he whol esal e market or they generate it thensel ves.

Q And do you al so agree that nobody can

predict with certainty what markets will do?
A. Yes.
Q And | note here that this document predicts

that market prices are relatively low and should
remain that way, at |east until the end of the
decade.

The stated reason for that is "because
there are nmore power plants in this region than are
necessary to meet our power needs."”

Do you agree with that statement?

A Where are you quoting fronf
MS. SPI CUZZA: Your Honor, at this point I'd
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li ke to object based on hearsay and rel evancy to the
witness's testimony in this docket.

MR. RI PPI E: The witness testifies that there's
constraints in northern Il1linois. He's testifying on
behal f of CUB.

CUB put out a statement that says
there's a surplus at power pl ants. It's an
adm ssi on. It's directly relevant to his testinmony,
and I|'m certainly allowed to cross-exam ne himon it
even if it weren't independently adm ssible, which it
is.

MR. ROSEN: Well, | just wanted to make one
further objection.

| think he said that this docunment
predi cted that market prices are relatively |ow.

What the document actually says is
that today's market prices are relatively | ow and
should remain that way at |east until the end of the
decade.

This was a document that came out in
January 2004.

MR. RI PPI E: My question was asking him about
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t he next sentence.

MR. ROSEN: Okay.

MR. RI PPI E: Which is, "Do you agree that that
i s because there are nore power plants in this region
than are necessary to nmeet our power needs?"

THE W TNESS: You're going to have to tell ne
exactly where you're reading from

JUDGE WALLACE: Just a second. You're crossing
hi mon this document which he said he's never seen
before, right?

MR. RI PPI E: Yeah. " mnot asking -- it was
not my intent to ask himabout the truth of the
preparation of it. " masking himto what extent he
agrees with it or disagrees with it.

JUDGE WALLACE: Okay. The objection is
overrul ed then.

Go ahead, M. Fagan.

THE W TNESS: Can | take a mnute or two and
read this document before | answer questions on that?

JUDGE WALLACE: Yeah, that would probably be
okay.

THE W TNESS: Thank you.
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JUDGE JONES: M. Rippie, while the witness is
reading that, is it your wish that that be marked by
the court reporter?

MR. RI PPI E: Yeah, and | was just going to walk
up with three copies.

M. Fagan, |'mon the top of Page 2.

JUDGE JONES: We haven't really come to the
guestion of whether this will be offered or if it is
whether it will be admtted, but in terms of what
docket number you want this exhibit to be applicable
to, that's just one point of clarification that I
want to make sure is in the record.

The prefiled testimny sort of speaks
for itself fromthese witnesses, but when it comes to
cross of the common wi tnesses or cross exhibits for
comon wi tnesses, | just wanted to make sure the
record is clear on what the intent is there.

MR. RI PPI E: My current intent would be to
of fer any cross exhibits that | do offer into
evi dence in both dockets just as the

cross-exam nation is applicable to both dockets.
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(Whereupon ConmEd Cross Exhibit 9
in Dockets 05-0159, 05-0160,
05- 0161 and 0162 was mar ked for
identification as of this
date.)
(Pause)

JUDGE WALLACE: Have you perused the docunent,

Mr. Fagan?
THE W TNESS: | have. |'mjust wrapping up the

| ast paragraph to nmake sure there's nothing there in

context that | need to know
(Pause)
THE W TNESS: Yes, |'ve | ooked at it.

Q BY MR. RI PPI E: M. Fagan, my question was,
do you agree that... Well, the prefatory sentence
says while nobody can predict with certainty what the
mar ket will do, today's market prices are relatively
| ow and should remain that way at | east until the end
of the decade.

My question, M. Fagan, is, do you
agree with the next sentence that says, "That's

because there are nore power plants in this region
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t han are necessary to meet our power needs."

A. ' m not sure that | agree with the first
part of it but perhaps of that is hindsight. Today's
mar ket prices are relatively |ow since January 2004
and should remain that way at | east until the end of
t he decade, but the second part that says that's
because there are nore power plants in this region
than are necessary, prices wouldn't necessarily
remain | ow.

JUDGE WALLACE: Speak into the m ke.

A Prices would not necessarily remain | ow
because there are nore power plants in the region
t han necessary to neet needs.

Wth the integration of ComEd system
into PIM the generation |ocated on that system has
direct access to the rest of the PIM market, and it
woul d be expected to the extent that those are | ower
price resources that prices actually m ght rise even
t hough there is, based on this claim more power
plants in the region necessary to meet power needs.

Q Do you agree --

A | would say that this -- you know, there's
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a lot here. These two sentences deal with, you know,
ki nd of the whole shebang on what's going on in the
region with the generation that's |ocated in northern
Il'linois and the fact that that generation since My
of 2004 or actually beginning January 1, 2007 will
have access to a greater or will have access to sel
into a broader market.

Q Let ne try this one |ast time.

Do you agree that there are more power
plants in this region than are necessary to meet our
power needs?

A. No, | do not necessarily agree. | have not
| ooked carefully at resource adequacy in the northern
Il'linois region and what it m ght | ook like in the
forthcom ng decade

Q Do you disagree with that statement or do
you just not know?

A. | just do not know. It's possible that's
the case. It's al so possible that there could be
some tightness in the regi onal needs.

Q Do you agree with the next sentence, that
the price you -- which | assume is the consunmer --
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pay for electricity is more than just the market
price. It's also the utility's cost of delivering
it.

A. Yes, | agree with that.

Q Hopefully this will go quicker.

FERC sets whol esale rates, right?

A | f they're not market-based rates, FERC
sets them If they're cost-based whol esale rates,
FERC approves someone who applies for a given set of
whol esal e rates.

Q Wel |, FERC also approves the tariffs that
aut hori ze market - based rates, right?

A That's correct.

Q And it only approves themif it determ nes
that those tariffs are just and reasonable, right?

A That's ny understandi ng.

Q The Illinois Commerce Conmm ssion doesn't do
ei ther of those things, does it?

A. That's ny understanding but |I'mnot, you
know, an expert on where the Illinois Commerce
Comm ssion's jurisdiction |lies.

Q Now, woul d you agree that when FERC grants
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mar ket - based rate authority, it has the authority as
well to prevent the exercise of market power of using
t hose rates?

A. Yes. FERC has the authority to prevent the
exercise of market power.

Q And you have no reason what soever to
believe that FERC will be lax in perform ng that
duty, do you?

A No. | have no reason to believe that.

Q Do you know what the total load in PJM peak
| oad was | ast year?

A. | know what it is this year. Last year,
|"d have to subtract out the --

Q What is it this year?

A. On the order of 135,000 negawatts.

Q What's the projected full requirenments | oad
for ComEd in 20077

A. | don't know that exactly. It's on the
order of 22- or 23,000 nmegawatts. I|*"msorry. That's
ComEd' s total | oad.

Their full requirements | oad,

subtracting out the industrial customers who were
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t aki ng service thenselves, is probably on the order
of half of that | think.

Q So you woul d accept subject to check
something like 12 percent of the total PJM market ?

A. Subj ect to check, 12,000 out of 135,000,
what ever that math is.

Q | was actually being conservative at 12
percent, wasn't |7?

A. | don't know. You're asking me to do the
cal cul ations in my head.

Q Well, 12,000 would be 12 percent of a
hundred thousand, and you told me the PJM was
130,000, so I'"'mtrying to be fair to you so you
woul dn't have to do math.

A. That's correct. If the peak | oad of
ConmEd' s default service is 12,000 negawatts, that
means that it is less than 12 percent of the PIJM s
peak | oad.

Q Now, am | correct that if | am a bidder
bi dding in an auction, | need to develop ny bid
several nonths in advance of the begi nning period of

time during which I'll be delivering?
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A | would think bidders develop their bids
right up to the day before the bids are due.

Q | need you to please listen to ny question.

A. Okay.

Q The bidder will have to develop its bid
several nonths before the date on which it wll
commence delivery?

A. Yes, that's likely as long as the auction
itself is held at | east several nonths before the
comencenment date of delivery.

Q When do you understand the auction will be
hel d?

A. September 2006 if it goes ahead.

Q For delivery starting on what date?

A. January 1, 2007.

Q And each seller will develop its bid based
upon its own expectations of what its costs will be
to serve the |l oad should it win amongst ot her
factors, right?

A Yes, that's correct.

Q And those others factors would include its

estimate of the cost of any hedges that it intends to
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purchase, right?

A. That's correct.

Q Now, PJM has a nunber of different ways
t hat bi dders can hedge congestion, right?

A. Yeah, there are a number of different ways
to hedge congestion.

One of them for exanple, is to use
PIJM s financial transm ssion rights or FTRs to hedge
congesti on.

Q So you've actually answered my next
guestion too

There are al so other ways to hedge
congestion?

A. Yes. You can contract directly for example
with, you know, a generator |ocated in a particular
area if your responsibility is to deliver to that
particul ar area and as an alternative to purchasing
FTRs for exanpl e.

Q Now, even unhedged congesti on costs that
occur after the bid is submtted do not change the
price that the supplier charges ComEd for delivery
under the auction proposal, do they?
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A. That's correct.
Q So they also would not change the price

paid by customers for the power that ComEd purchases,

do they?

A. That's correct. Once the auction is done,
that price is set. That's my understandi ng.

Q Now, is it correct, and I'm going to try to

avoi d duplicating anything M. Stahl asked you, that
in evaluating market power issues, you would want to
consider the physical scale of the market, its size
as well as its scope in terms of the nunber of

partici pants and different products offered in the

mar ket ?
A. Yes.
Q How many different unaffiliated entities

sold electricity last year in PIM

A | don't know.

Q How many different unaffiliated entities
sold capacity |ast year in PIM

A. | don't know.

Q Do you know how many different entities
| ast year submtted bids for either energy or
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capacity from resources that were deliverable to

northern Illinois |ast year?
A | don't know the answer to that.
Q Do you know how many financial entities

actively trade on the PJM mar ket s?

A | don't know the answer to that.

Q You do know, however, that PJM has a
capacity resource designation process, right?

A. Yes.

Q And an inplication of that process is that
if a resource is designated as a capacity resource,
t hat means that PJM has determ ned after an
engi neering study that it is physically possible to
deliver the output of that generation throughout PJM,
is that right?

A Yes, under the modeling contract that they
use to test for deliverability.

That doesn't necessarily inply that
that resource will be able to physically deliver to
all locations in PIMat all tines.

Q There m ght be unexpected events |like a
tornado m ght bl ow down a transm ssion |line or
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somet hi ng, right?

A. Yes, but the unexpected events could be
| ess extreme than that.

Q Wthin the realmof the PJM pl anni ng
criteria, the statement in my question was true, was
it not?

A. Yes. For pl anning purposes, that's their
construct, absolutely.

Q Do you know what the total volune of
capacity resources were in PIJM | ast year?

A | don't know the exact number. | know that
a reserve margin in PIMis on the order of 20 or 25
percent, and | believe that somewhere in ny testinmony
| use that nunber or in response to a discovery.

Q Well, is it fair to say that if the total
| oad is sonmething on the order of 130,000 and the
reserve margin is something on the order of 15 to 20
t hat you woul d expect something on the order of

150, 000 megawatts capacity resources?

A. That's correct.
Q Now, your testimony proceeds fromthe
assunption that northern Illinois is a relevant area
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in which to do some sort of market analysis, right?

A. That's correct.

Q s northern Illinois a control area?

A No, it is not.

Q It was at the time some of the sources that
you cite collected their data however, right?

A. Yes. It was a control area | believe up
until the point that AEP was integrated into PJM

Q Since it is no longer a control area, that
means that there is no separate dispatch for northern
Il'linois, is there?

A. That's correct.

Q Al'l the generation within northern Illinois
is dispatched on a unified basis with all the
generation everywhere in the PIMfootprint, right?

A Yes, that's correct.

Q And there's also no separate market
clearing price devel oped for the control area other
than those LMPs for the individual notes or for the
aggregated trading hubs that PIMnormally reports?

A That's right. PJM computes LMPs for nodes
and hubs and zones and aggregations, but it does not
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have a specific control area, ComEd control area
price. It does have ComEd | oad zone. Nort hern
I1'l'inois hub has indications of prices in the
northern Illinois region.

Q Those though are just aggregated known
prices. There's no separate cleared market for just
northern Illinois, right?

A. Yes, that's correct. There's no separate
cl eared market.

Q Now, as hard as this may be for you to
imagine, if I were an electron and was traveling over
the transm ssion system there would be no
significance at all to the fact that | crossed the
state line, would there be?

A. That's correct.

Q It's not Iike in Texas where there's an
asynchronous switch at the border, right?

A That's correct.

Q There's no difference froman operator's
perspective between managi ng the connection between
t he substation at the state line plant in Indiana and
substations in southern Chicago as there would be
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bet ween managing the flows between two substations
within ComEd's service territory, right?

A. You're going to have to repeat that one. I
just want to make sure that there's not a nuance in
there that | m ssed.

Q To a system operator, there is no network
operating significance to the state border, right?

A That's correct.

Q Now, when FERC exam nes markets in the PIJM
area, it |looks at the PJM footprint as a whole, does
it not?

A. In FERC' s nost recent rulings on how to
| ook at granting market-based rate authority, its
default for regions that are served by an RTO is the
entire RTO region.

FERC says that to the extent that
intervenors want to make a case that a different
footprint should be used, they can do so.

Q Then | et me ask you the specific question.

You woul d nonet hel ess agree with me
t hough that you could identify no instance in which
FERC, the Departnment of Justice, or any state agency
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has recogni zed generators in northern Illinois as a
rel evant set of supplies fromwhich to measure market
power ?

A. Yes, | would agree with that, but if you
woul d just give me a moment, 1'd like to | ook at the
di scovery response in which | address that question.

(Pause)
A. If I may, there was a discovery question

concerning that issue.

Q | just asked you whether you agreed or
di sagreed with my statenent. I f your answer is yes,
" m done. If your answer is no, maybe | have nore

guesti ons.
Do you agree with my statement?
A Yes, | agree with your statement.
Q Are you famliar with M. Naumann's
testi mony concerni ng changes that have occurred since
Commonweal th Edi son's integration into PJM and the
integration into PJM of AEP and DPNL?
A. Yes.
Q You are?
Yes.
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Q And you woul d agree with M. Naumann, woul d
you not, that there have been changes in the ways in
whi ch units have been comm tted?

Strike that. l"mgoing to try that
agai n.

Since the integration, the ways in
whi ch generation units are commtted has changed?

A. That's correct; generation units in the
regi on that was recently integrated, yes.

Q And there have al so been changes in the
ways in which units are redi spatched?

A. Yes.

Q And there have been changes in the ways
that transm ssion capacity is calculated?

A. Yes, there are changes in the way
transm ssion capacity is cal cul at ed.

Q And you agree that simultaneous inmport
capability can be increased or decreased as a result
of new generation, changed unit comm tment, dispatch
and redi spatch practices and/ or seams agreements, do
you not ?

A. Yes.
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Q And woul d you also agree that the
integration changed the nature of transm ssion access
i mproving the ability of the PIM RTO to nore

efficiently dispatch the system and i mprove access

for non-northern Illinois suppliers to sell to
northern Illinois?

A. Yes.

Q s M. Naumann correct that throughout your

testi mony when you use the word constraint, you
sinmply mean a difference in LNP prices at two

different | ocations?

A. Generally that's correct but that's not the
way that | characterized it.
When | used the term constraint, |I'm

tal ki ng about an instance of transm ssion system
limtation that requires the redi spatch of
generation; in other words, likely requires the use
of more expensive generation than woul d otherw se be
required if the constraint did not exist.
Usually that results, actually, al ways

that results in a difference in LNP.

Q But you do not require for it to be termed
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a constraint that it be systematic throughout the
region, is that correct?

A That's correct.

Q You do not require that it be prolonged, is
that correct?

A That's correct. | use the term constraint
to indicate an instance in which transm ssion system
el ement or elements are causing a need for
redi spatch.

Q And you do not limt it by the significance
of the element or elements to total flow into the
| oad zone, right?

A That's correct.

Q You also did not restrict it based on the

amount of the price separation manifest in the LNPs,

right?

A. That's correct.

Q Now, PJM has a planning process, does it
not ?

A. Yes, they do.
Q One of the purposes of the planning process

is to respond to transm ssion system constraints,
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right?

A That's correct.

MR. RI PPI E: | think that's all | have. Thank
you very much.

THE W TNESS: You're wel come.

JUDGE WALLACE: Do you have any redirect?

MS. SPI CUZZA: May we have a moment, Your
Honor ?

JUDGE WALLACE: Yes. Let's take a five-m nute
break then.

(Recess taken.)

JUDGE WALLACE: Back on the record.

Any redirect?
MS. SPI CUZZA: Yes, Your Honor .
REDI RECT EXAM NATI ON
BY SPI CUZZA:

Q M. Fagan, you were asked sone questions
about the exercise of market power by counsel for
ComEd and the existence of contracts between ComEd
and Exel on before the auction and then also after the
auction.

Did you have any further coment?

366



10

11

12

13

14

15

16

17

18

19

20

21

22

A Yes. In ny testinmony, | talked about the
presence of the contracts between Exelon and ComEd,
current contracts between Exel on and ComEd t hat
expire at the end of 2006 having the effect of
hel ping mtigate any potential for the exercise of
mar ket power because Exel on, for exanple, and whoever
they may be purchasing from have obligations to
supply so they're not free to just sell into the spot
mar ket at whatever price the market will bear.

And the question asked had to do with
won't there be simlar contracts after the auction,
and the answer is yes. After the auction, there wil
i kely be contracts in place between financi al
pl ayers or generators in the area agreeing to supply
energy to the wi nning bidders of the auction.

And the question was asked, well,
doesn't that help to mtigate market power, and at
that point in time, yes, to the extent that there are
forward contracts in place, there's less of a
l'i keli hood for there to be market power exercised in
the spot markets.

But the important point is what
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happens in the interim  What |ikely occurs is that
those who win at auction have gone out and then
basically secured commtments for forward supply, and
t hose are negotiated arrangenments, bilaterally
negoti ated arrangements that are not transparent, and
it's during that period of time that if there is the
potential for market power to be exercised, that
potential can show up in those forward prices which
then results in the price offerings made in the
auction by the auction participants to be a little
bit higher than they m ght otherw se have been if
t hat mar ket power potential was not there.
That was the point that | wanted to

make, and that's in ny direct and rebuttal
testi noni es.

MS. SPI CUZZA: Thank you. | have not hing
further.

JUDGE WALLACE: Thank you. Any cross on that?

MR. STAHL: Just very briefly if I mght, Your
Honor .

JUDGE WALLACE: M. Stahl?

MR. STAHL: Thank you.
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RECROSS- EXAM NATI ON
BY MR. STAHL:

Q M. Fagan, that hypothetical that you just
presented on redirect, that depends on a whole series
of further assunptions, does it not?

A What | just described | think is the
contracting mechani sm Leavi ng mar ket power asi de
for the moment, that's the |ikely contracting
mechani sm

" m not sure that there's much
di sagreenment around that; that people who are going
to participate in the auction are going to go out,
and they're going to get a sense of what it's going
to cost themto buy power or whether or not they're
just going to have to buy power on the PJM spot
mar ket and that's how they're going to neet their
obligations.

Q Well, | understand that, but what your
concern is is that there is likely to be some
potential exercise of market power in the future that
will be reflected in the auction prices, correct?

A. That's correct.
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Q And that reflection may occur by those who
you cl ai m have mar ket power as well as by those who
you claimlack market power, correct? Rising tide
lifts all ships?

I n other words, your concern is those
who don't have mar ket power may bid because they
believe that those who do have market power wil
somehow increase their bids?

A. Not exactly. That's close

My concern is that the prices that
auction participants will offer into the auction
which results in the auction clearing price, those
prices will be based fundamentally on what those
participants think they can procure power for.

Some of them may think about procuring
power just on the spot market. | presunme nost of
them will actually | ook and see what they can procure
power for in the forward markets bilaterally.

Maybe | can boil this down.

Those who m ght have the ability to
exerci se market power could choose to not participate
in the auction, could choose to not participate in
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selling forward any of their power and just sell on
t he spot mar ket
In that fairly extreme situation, you
may have an expectation that if market power was
exercised, spot market prices would be high.
Those who are going to participate in
t he auction see that that's the situation and their
forward price curves essentially reflect that, and
t hat potential for the exercise of market power gets
reflected in the offer prices made at auction.
Q And the mar ket power that you are talking
about here is still the market power in the spot
mar kets which enconpass a few hours a year from 2007
to 2011, correct?
A. There has been no careful analysis of the
potential for exercise of market power from 2007 to

2011 so | wouldn't characterize it as a few hours. I

woul dn't characterize in it that way. I woul dn't
characterize it until | saw the result of an analysis
or I did an analysis that | ooked carefully at that
potenti al.

Q And different anal yses could show different
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hours of the year in which those people doing the
anal ysis m ght believe market power woul d exist,
correct, and m ght be exercised?

A. That's correct. I mean, for exanple,
someone m ght think that prices during summer peak
periods are likely to be a little bit higher than
they m ght otherw se expect.

Q And each potential supplier doing that
anal ysis m ght reach very different conclusions

about, one, where, whether market power exists at

all, and two, if it does, when it does, correct?
A. That's correct.
Q And woul d you agree that unless all the

potential suppliers reach the same concl usion about

whet her mar ket power existed and the hours of the

year in which that market power existed, the concern

over prices affected by market power would not really

exist?
A. No, | wouldn't agree with that.
MR. STAHL: | have nothing further.

JUDGE WALLACE: M. Rippie?

MR. RI PPI E: Not hi ng
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JUDGE WALLACE: Thank you, M. Fagan. You may
step down.

(W tness excused.)

JUDGE WALLACE: | guess by agreement of the
parties, we'll go out of order and take M. Bohorquez
and M. Bollinger.

MR. RIPPIE: Your Honor, before we do that, |
woul d offer into evidence ComEd Cross Exhibit No. 9.

JUDGE WALLACE: Is there any objection?

MR. ROSEN: Well, we'll stipulate to the
authenticity of the docunment. It is a CUB document,
but we object on the basis of relevancy.

JUDGE WALLACE: All right. ConmEd Cross Exhibit
No. 9 will be admtted in 05-0159.

(Wher eupon ConmEd Cross Exhibit 9
i n Docket 05-0159 was adm tted
into evidence at this tine.)

JUDGE JONES: Sanme objection in the Anmeren
dockets?

MR. ROSEN: Yes. | was going to say this is a
January 2004 docket. We're now in September of 2005.

The fact that so many things have
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transpired over that period of time render this
document irrelevant. That's the argument.

MR. RI PPI E: Far be it from nme to ever say that
2003 data and 2004 data ought to be the test, but
M. Fagan's testinony is, you'll forgive the
i mpression, full of it, full of that data, and |
t hi nk, therefore, it's perfectly relevant.

MR. ROSEN: We're not talking about historical
data here. We're talking about just mere statenments
and predictions.

JUDGE JONES: Thank you for your argunents.

The exhibit is admtted. It's a
little closer call | think because the document does
focus primarily on ComEd. There was somewhat,
initially at | east, an authenticity question raised
but | think that that's been stipulated to, so it
| eaves relevance as the issue.

| think the witness testified as an
expert, so the line of cross was appropriate and
within the latitude that should be provided for
crossing a witness on the issues that he testified

to.
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| believe there is sufficient
connection between the content of this document and
the witness's testinony to neet the relevancy test
al though I'Il acknow edge it's somewhat of a cl ose
cal | .

| think that really the arguments go
more to the weight to be given to that material than
to the actual relevance.

So for those reasons, the document is
admtted. | would note that it will also bear the
identification number, in fact does, ComEd Cross No.
9 in the Ameren dockets just for consistency of
identification purposes even though there woul d not
be the string of numbered ConmEd cross docunents in
the Ameren dockets to precede it.

Thank you.

JUDGE WALLACE: M. Townsend?
MR. TOWNSEND: Thank you, Your Honor.

On behalf of the Coalition of Energy
Suppliers, we call Mario Bohorquez, P.E. and Wayne
Bol I i nger, P.E. as panel testinony.

JUDGE WALLACE: M. Townsend?

375



10

11

12

13

14

15

16

17

18

19

20

21

22

MR. TOWNSEND: Thank you, Your Honor.
We woul d note for the record that
these witnesses have already been sworn.

MARI O BOHORQUEZ & WAYNE BOLLI NGER
recall ed as witnesses herein, on behalf of Coalition
of Energy Suppliers, having been previously sworn,
were exam ned and testified as follows:

DI RECT EXAM NATI ON

BY MR. TOWNSEND

Q I"d ask each of you if you would please
identify yourself and spell your |ast name for the
record.

A. (BY MR. BOHORQUEZ): Mari o Bohorquez
(B-0-h-0-r-qg-u-e-2z).

A. (BY MR. BOLLINGER): Wayne Bol linger
(B-o-I-1-i-n-g-e-r).

MR. TOWNSEND: And, Your Honors, we now tender
these witnesses as panel for cross-exam nation.

JUDGE JONES: Thank you.

Can you still hear those witnesses in

Chi cago?

MS. SATTER: Yes.
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JUDGE JONES: All right. I f they drop off on
you, |let us know and we'll do what we need to do.

MS. SATTER: Thank you.

JUDGE WALLACE: Cross-exam nation?

MR. BERNET: Yes.

JUDGE WALLACE: Wbuld you identify yourself,
pl ease?

MR. BERNET: Ri chard Bernet.

JUDGE WALLACE: Who wants to go first? Do you
want to go first, M. Reddick?

MR. REDDICK: It doesn't matter to me, but
M. Rippie has been arguing all along that he |ikes
to go last, so I'"'mperfectly willing to acconmmodate
M. Bernet as well.

JUDGE WALLACE: Al right. M. Reddick, if
you'd go ahead then.

MR. REDDI CK: Good norning. Conrad Reddick for
the I1EC.

W TNESS BOHORQUEZ: Good nor ni ng.

CROSS- EXAM NATI ON

BY MR. REDDI CK:

Q ' m | ooki ng at your rebuttal testimony and
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there you discuss certain solicitations for

electricity supply.

A. (BY MR. BOHORQUEZ) : s this my rebuttal

testi mony on the Ameren case or the ComEd case?

Q Al right. Well, both but I was trying to

avoi d separate page references. |If we can do that,

we can go a | ot faster.

A. (BY MR. BOLLI NGER): Okay. Sounds good.

Q Your testimony on this point is essentially

the same in both cases?

A (BY MR. BOHORQUEZ): It's very sim/lar,

yes.

Q Okay. And I think we can exam ne the

points |I want to talk about wi thout jumping from one

to the other.

In that testimony, you identify

certain solicitations for electricity supply that

you're famliar with, correct?

A. (BY MR. BOHORQUEZ): That is correct.

A.  (BY MR BOLLINGER): Yes.

Q And did either of your companies

participate directly in any of those solicitations?
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A.  (BY MR. BOHORQUEZ): Yes.

A.  (BY MR. BOLLINGER): Yes.

Q One at a tine.

M . Bohorquez, which ones was your
company in?

A (BY MR. BOHORQUEZ): | think all of them

Q Okay. And Mr. Bollinger?

A. (BY MR. BOLLINGER): Sonme of them, not all
of them

Q Whi ch ones were you not in?

A. (BY MR. BOLLINGER): | can't specifically
identify all of them my sales director could, but
specifically for the State of Illinois and for sone
of the defense conpani es.

Q Okay. M. Bohorquez?

MR. TOWNSEND: |I'm sorry. For the record, just
so I'mclear on the question that was asked.

The question was which ones were you
i nvol ved with or which ones were you not involved
with?

MR. REDDICK: | thought it would be quick to

list the ones he was not involved in and that's what
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| asked.

A. (BY MR. BOLLI NGER) : ' m sorry. | was
involved in the State of Illinois and the defense
conpani es. Sorry about that. Thanks for the
clarification.

Q Okay. In those cases, M. Bohorquez, did
your company offer a price at a certain point in the
solicitation process?

A. (BY MR. BOHORQUEZ): Yes, | believe we
of fer our potential customers a price.

Q And at what point in the process did you
make that offer of a price?

A. (BY MR. BOHORQUEZ): Well, we have several
solicitations. | have to speak more in general terns
because | don't have specific recollection of all of
them, but generally speaking, there are different
ki nds of solicitation. There's one kind where, for
i nstance, this organization says gives us a price and
based on that price we will select the final
supplier.

The other kind of solicitation is
where the price gets adjusted. That is part of the
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process. Often times we hear our custonmers say, wil
you please refresh your price, and they add
someti mes, be sure you sharpen your pencil. So
they're | ooking for a | ower price every time we show
them a price it seens |ike.

That's typically what we see.

Q Well, let's take that second process where
you are engaged in a give and take with your
customer.

When you give that custonmer a price
is that price good for as long as it takes to
conmpl ete the contract?

A. (BY MR. BOHORQUEZ): Well, what happens,
the compl etion of the contract process, it often
takes definitely nore than 30 days in many cases to
conpl ete that process, but that price gets refreshed
fromtime to time, and often times, as | said, it is
the customer who asks us to refresh the price

Q |f the customer never asks and you're in a
process that takes more than 30 days, would the price
t hat you had originally quoted him be the price at
whi ch he could get the power?
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A. (BY MR. BOHORQUEZ): If a customer does not
ask us to reprice a refreshed price, it really
depends. There are many different factors that would
come into the decision-making process. | don't
really have one cl ear answer for all cases.

In some instances -- |'Ill give you one
exampl e wi t hout sharing much of our conpetitive
advantage -- it is possible that in the expectation
of closing a transaction with a customer, we may
purchase sone supply and therefore hedge sone of the
price novements that may occur.

Sonmetimes we have a book that is very
| arge, and purchasing of that supply is not really
necessary.

The point here is that it all depends.
Many factors come into the equation.

Q So there are occasions when you give a
price and that price remains a valid offer to the
customer for 30, 40 days, or whatever it takes to
conplete the contract?

A. (BY MR. BOHORQUEZ): It could be the case

Q Do you recall a case when that actually was
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what happened?

A. (BY MR. BOHORQUEZ) : | don't really have
one in mnd at this noment. I don't recall one.
Q So it's possible but you don't recall one

at the moment ?
A. (BY MR. BOHORQUEZ): That is correct, yes.
Q M. Bollinger, what's the process with your
firm?
A. (BY MR. BOLLINGER): M. Bohorquez did a
very good job of summarizing our operations as well.
Q So when you decide to participate in a
solicitation by making an offer to a customer, is it

your practice that you give thema price and that is

the price and you will either complete the contract
or not?

A.  (BY MR. BOLLINGER): It's a conplex -- |
used to say it's like the dance of the bunbl ebees

where the customer is having control of the process
They may be saying | want to be refreshed. They may
want to be refreshed even before all the contract
terms are even known or on the table to get sone

mar ket i nformation.
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Q I n your conmpany, is it ever the case that
your firm not the customer, initiates the refreshing
of a price?

A. (BY MR. BOLLINGER): We coul d.

Q And why do you do that?

A. (BY MR. BOLLINGER): The market may have
had a significant novement and we want the customer
to be aware of that.

Q When you say you want the customer to be
aware of that, is that because your price to the
customer woul d change or is it sinply informational
even though the customer has the option of taking the
price you originally quoted?

A. (BY MR. BOLLINGER): It's purely
i nformational .

Again, I'"mjust saying that each
customer is different. That's why it takes a | ong
period of time potentially to get a contract done
with the custonmer.

Q Does your conpany ever use what are called
noti onal prices?

A.  (BY MR. BOLLINGER): How would you define
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notional? You're just saying what is the market
price today? |Is that what you mean by notional ?

Q Well, if you don't use the term don't
worry about it.

The question was, does your conpany
ever use what's sonmetimes referred to as notional
prices?

A. (BY MR. BOLLI NGER) : |'d feel better if |
had a definition of notional.

|*'massum ng it means what is the
mar ket price today for ny | oad shape

Q Usi ng that definition, does your conpany
use notional prices?

JUDGE WALLACE: Are you saying notional ?

MR. REDDI CK: Yes.

A (BY MR. BOLLINGER): We've given custonmers
an opportunity to see what the market |ooks |ike for
the | oad shape for the time period that they have
stated, and they may even change that time period
fromtime to time.

Q And what is the time period typically?

A. (BY MR. BOLLINGER): Typically it's for one
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year but it has been varying quite a bit recently
froma period of a month to a couple years

Q So that is the price for a yearl ong
contract?

A.  (BY MR. BOLLINGER): It could be.

Q And that price that you give to the
customer would be a valid offer that the customer
coul d accept for what period of tinme?

A. (BY MR. BOLLINGER): It may not be a valid
offer. Again, the customer may just be wanting to
find out what the price is, and that's a service that
we provide to our electric customers and to our gas
customers. They just want to know where is the
mar ket at today, just an indication.

Q Okay. At the point where you make an
of fer, you may obtain the power you seek at this
price.

At that point, how long is that price
a valid offer to the custonmer?

A. (BY MR. BOLLINGER): 1t depends on what
type of contract negotiations we've been having.
They may say what is the price. They may say, okay,
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I want a contract with that price today and then it's
done on that day.

Q What's the | ongest you've ever held an
of fer open?

A. (BY MR. BOLLINGER): If you're talking from
my electric experience, it's been a few days, five
days, and that was based on what the customer wanted.

If you're tal king about my gas
experience, it can be a | ot longer than that.

Q M . Bohorquez, what's the | ongest your
company has held a price open?

A. (BY MR. BOHORQUEZ) : | really cannot answer
t hat question because of many things. W operate in
many markets. We have many people negotiating with
customers.

In Illinois, we have 15, 20 people
negotiating with customers, and every customer is a
di fferent negotiation, so | really cannot tell you
what is the maxi mum number.

Q Okay. Let's Ilimt it to your own
experience.

In the deals you've personally been
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involved in, what's the |longest time your conpany has
ever held an offer open?

A. (BY MR. BOHORQUEZ): We have had
negotiations with customers that have taken six
mont hs to conpl ete.

On the other hand, there have been
negotiations with customers that take a few days,
four or five days.

So to give you one specific answer for
one particular type of thing, it's really difficult
for me to do that.

Q Well, the question wasn't how long it took
you to conplete the negotiations. The question is
once you make an offer to the customer, you may
acquire the power you need at this price, how | ong

does the customer have to accept that price?

A. (BY MR. BOHORQUEZ) : Conrad, | think I said
this already but it really depends. It depends on
who the custonmer is. It depends on the product
they're buying. It depends on the term of the
product. There's a number of different factors we

have to take into account.
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Q | understand that.

Wth all those things taken into
account, what's the | ongest you' ve ever held a price
open?

MR. TOWNSEND: " m going to object to this
line. 1t's not relevant.

At this point, he's asking for one
enpl oyee's experience on one deal at some point in
time.

It's not clear to me how this, first
of all, relates to anything in their testinmny and
secondly, how it's relevant to this proceeding.

JUDGE WALLACE: Overrul ed.

A. (BY MR. BOHORQUEZ): One thing that --

JUDGE WALLACE: Just answer the question,

Mr. Bohorquez, if you would, please.

A. (BY MR. BOHORQUEZ) : | can't answer the
guestion because | do not get personally involved in
deals in closing the transacti ons.

Q So you don't have personal know edge of
your conpany's experience regarding how | ong the

prices remain open or why they remain open for that
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peri od?

A (BY MR. BOHORQUEZ): | don't have personal
knowl edge of what is the |Iongest that we have kept
the price open.

Q The question was you personally in the
deal s you have been involved in.

MR. TOWNSEND: It's asked and answered. He
said that he doesn't know how |l ong that price has
been held open in the deals that he's involved with.

JUDGE WALLACE: Sust ai ned.

Q BY MR. REDDI CK: Mr. Bollinger, when your
conpany nmakes an offer of a firmprice to a custonmer,
i's your conmpany concerned about the possibility that
the mar ket m ght nove before the customer accepts or
rejects your offer?

A. (BY MR. BOLLINGER): It depends on the
product offered to the customer.

Q But it's a possibility that the market
m ght nmove before your offer is accepted or rejected?

A.  (BY MR BOLLINGER): Yes.

Q Do you take that into account when you make
an offer?
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A. (BY MR. BOLLINGER): It depends on the
product .

Q In some cases, you do not take into account
the possibility of market movenent ?

A. (BY MR. BOLLINGER): Yes, depending on the
circumstance

Q And when you make an offer to a custoner,
do you ever Iimt the time that the offer is valid?

A (BY MR. BOLLINGER): | think with some
customers, it's understood that the market may move
from when the price is offered, and the customer may
conme back and call us up and say, is that price still
good, and we may say yes, it is.

Q Let me ask the question again.

When you make an offer to a custoner,

do you ever limt the time that the offer is valid?

A. (BY MR. BOLLINGER): There can be a time
[imtation on it. Again, if the market noves, it may
not be good, so in that aspect, yes.

Q So sometimes when you make an offer to a
customer, you put a time Ilimt on the offer?

A.  (BY MR. BOLLINGER): VYes.
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Q And why do you do that?

A. (BY MR. BOLLINGER): The market may nove
during that tinme period of that particular offer.

Q And if the customer wanted the offer open
for a longer time period than nmade you contortabl e,
woul d you acconmmodate the customer ?

A.  (BY MR. BOLLINGER): It depends on the
circumstances at the time.

Q |f you did make the offer available for a
| onger period of time, would the price necessarily be
the same?

A. (BY MR. BOLLINGER): It could be the sane.

Q And if it changed, what would be the reason
for that change?

A. (BY MR. BOLLINGER): The underlying cost of
t he product change or are you tal king about my offer
price being changed?

Q Is there a risk associated with market
movement for prices held over for a | onger period of
time?

A. (BY MR. BOLLINGER): There could be
dependent on our view of the market and what our
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strategy was at the time.

Q And if your view of the market indicated
that there was a risk, would you adjust your price
accordingly?

A. (BY MR. BOLLI NGER): Depending on our
strategy at the time, we may decide to do that.

Q And woul d you agree with ne that the | onger
that the price is held open, the more chance there is
that the market will nove?

A (BY MR. BOLLI NGER) : Yes, | think that's an
observance that the market has an opportunity to nove
over a longer period of time.

MR. REDDI CK: That's all. Thank you.

JUDGE WALLACE: All right. Wuld you introduce
yourself for the court reporter?

MR. BERNET: Sure. Good norning. Ri chard
Bernet on behalf of Commonweal th Edi son Conpany.

Your Honor, this cross will apply in
both dockets.
Good norning, gentl emen.
W TNESS BOLLI NGER: Good nmor ni ng.
W TNESS BOHORQUEZ: Good nor ning.
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MR. BERNET: Just a follow-up on some of the

guestions that M. Reddick asked you.
CROSS- EXAM NATI ON

BY MR. BERNET:

Q Directing your attention to your rebutta
testimony, Lines 134 to 139.

A.  (BY MR. BOLLINGER): Which docunment for
rebuttal ?

Q Rebutt al.

A. (BY MR. BOLLINGER): | know. Ameren's or
ConEd' s?
Q Oh, I'"msorry. " monly going to ask you

about questions in ComEd's direct and rebuttal
testi mony.
To the extent that the testimony is

the same in the Ameren case, the cross would apply.

A. (BY MR. BOLLI NGER): \What were the line
nunbers again, please?

Q 134 to 139.

JUDGE JONES: One point of clarification here.
We really need to know in advance of a line of
guestioni ng whether it's intended to apply to both or
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not .

| guess the default assunption is that
it applies to both unless otherw se indicated, but we
don't want to have to guess about whether it's
intended to apply to one docket or both, so just so
you're aware of that ground rule.

We'l|l assume that the questions are
i ntended to apply to both dockets unless you indicate
to the contrary in which case before comencing and
upon concluding that series of questions indicate to
the parties.

Thank you.

MR. BERNET: Okay. And just in case the |line
numbers -- | apol ogi ze. | don't have the Ameren
testimony with me, but just in case the |line numbers
are different in the Ameren testinony for this |ine
of questioning, it relates to the first exanpl e of
the solicitation that is in the testinmony relating to
the Defense Energy Support Center, and it's ny
under standi ng, M. Bollinger, you did not participate
in this solicitation, is that right?

A.  (BY MR. BOLLINGER): | did after
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clarification from M. Townsend.

Q Oh, you did participate in this one?

A. (BY MR. BOLLI NGER): Yes.

Q Okay. So the solicitation was issued on
June 15, 2005.

When were the bids due?

A. (BY MR. BOLLI NGER) : | can't recall.

A. (BY MR. BOHORQUEZ) : | believe the bids are
due in the next few weeks.

Q The bids were due in the next few weeks?

A.  (BY MR. BOHORQUEZ): Are due in the next
few weeks.

Q And you don't know when?

A. (BY MR. BOHORQUEZ): No, not precisely.

One of the reasons is that ny
understanding is that the Department of Defense is or
has recently issued an amendnent to their
solicitation extending the due date.

Q I n your testimony it says that DESC expects
to award contracts shortly after September 13, 2005.

That's no | onger the case, is that

right?
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A.  (BY MR. BOHORQUEZ): Actually, it would be
farther into the future.

Q You don't know what that date is?

A. (BY MR. BOHORQUEZ): That is correct.
don't know.

Q Okay. I's your company planning to submt a
bi d?

A (BY MR. BOHORQUEZ): Well, | don't know if
| should tell you that.

MR. TOWNSEND: Your Honor, |I'm going to object
to this. 1t's asking for conpetitively sensitive
information on a specific conpany and a specific
customer. I'"'m not sure of the relevance of that
pi ece of information to the testinony.

MR. BERNET: Your Honor, first of all, there's
a protective order in this case, and if there's a
concern about confidentiality we can go in camera.

Second, he's testifying about customer
solicitations and how long it takes for customers to
make decisions. | think it's definitely relevant
about what the conpany intends to do.

JUDGE WALLACE: MWhat |line are you on again?
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MR. BERNET: Lines 134 through 139.

JUDGE WALLACE: o the --

MR. BERNET: Rebut t al . ' m sorry.

MR. TOWNSEND: And that testimony only goes to
the customer's time frame for making a decision. It
doesn't go to whether or not these conpanies intend
to participate in a particular solicitation.

| don't see what potential relevance
that could have to whether or not ComEd's auction
proposal should be adopted in this case as to whether
or not one RES or another intends to respond to a
particular solicitation.

MR. BERNET: Well, they're saying that this is
rel evant. It'"s in their testimony. They're trying
to get the Conmm ssion to believe that it takes a | ong
time for them to make deci sions.

MR. TOWNSEND: well --

JUDGE WALLACE: Wait. Don't talk over each
ot her. In fact, we've had enough argunent.

(Whereupon an off-the-record
di scussion transpired at this
time between the judges.)
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JUDGE WALLACE: All right. W think the door
has been opened a little bit. If this is sensitive
we'll go in camera. I"mnot so sure it is but I'm
going to allow this question.

MR. TOWNSEND: Okay. And | would request that
if there is any specific question about whether a
particular RES is going to respond to a particular
solicitation, that that testinony be treated as
confidential informati on because it's confidential as
to whether or not a RES has that particular strategy,
and again, | renew my objection.

JUDGE WALLACE: I know, and | overruled your
obj ection, so you don't need to say it again, and we
will go in canera.

Anyone that's not signed the
agreements, please |leave the room

JUDGE JONES: | suppose one alternative there
too, | mean, the ruling has been made that the door
has been open to a certain degree on a series of
guestions like this by the very nature of the direct
testimony.

| guess the assunmption is that you
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intended that testimony remain in the record that has
opened the door for this line of cross, and if there
is sone other intent there, well, then that may put
this in a slightly different |ight.

MR. TOWNSEND: Your Honor, 1'd ask which
particular lines actually opened the door to whether
or not a particular RES intended to respond to a
solicitation by --

JUDGE JONES: The ruling has been made. Al
t hat question does is essentially challenge the
ruling, and so that's --

MR. TOWNSEND: No. I was asking for a
clarification because if there is a particular |ine
out of that response that you're saying opens that
door, then if we elimnated a particular |ine that
t hat would sonmehow cl ose that door?

JUDGE JONES: You want to propose to renove

some of that testinony and if you do, we'll see what
ot hers have to say about that and we will deal with
it. Otherwi se, the ruling stands.

JUDGE WALLACE: All right. The next |ine of
guestioning will be in canmera.
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JUDGE JONES: You need to make sure everyone in
here is, in fact, persons who --
MR. TOWNSEND: | have no reason to doubt
anyone.
JUDGE WALLACE: And is there anyone in Chicago
t hat has not signed onto the confidential -- is there
anyone i n Chicago?
Al'l right. If you walk in in the
m ddl e of this question, you have to turn around and
wal k out .
JUDGE JONES: Off the record on the procedure.
(Wher eupon an off-the-record
di scussion transpired at this
time.)
JUDGE WALLACE: All right. Let's go back on
the record.
MR. TOWNSEND: Your Honors, there is an
addi tional concern with M. Bohorquez responding to
this question.
Even with regards to this panel, the
inquiry is for conmpetitively sensitive information,
and so | would request that the other part of the
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panel not even be part of the response here; that

M. Bollinger step outside of the roomas well as any
ot her conmpetitor step outside of the room because
this is conpetitively sensitive information as to the
strategy of a retail electric supplier with regards
to a particular custonmer.

JUDGE JONES: Off the record again.

(Wher eupon an off-the-record
di scussion transpired at this
time.)

JUDGE WALLACE: All right. Let's go back on
the record, and this will be on the public
transcri pt.

MR. BERNET: M. Bohorquez, this question is
directed to you.

Q I n connection with the Defense Energy
Support Center solicitation that appears on Page 8 of
your rebuttal testinmony, is that a solicitation where
you give a price that would be set for a set period
of time?

MR. TOWNSEND: And again, Your Honors, we
object to this question as asking for a highly
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confidential, conmpetitively sensitive piece of
i nformation.

JUDGE WALLACE: MWhat did you talk off the
record? | already ruled on this objection.

MR. TOWNSEND: Right, and we understand that
that objection has been rul ed upon and --

JUDGE WALLACE: Well, what are you doing then?

MR. TOWNSEND: To the extent that this w tness
has highly confidential information that this witness
woul d respond to in response to this question, |
woul d ask that the witness informus first that it is
hi ghly confidential at which point our understanding
is we'll have to pull this panel down and put them on
| ater on in the afternoon.

So if this witness has highly
confidential information, then that is the procedure
t hat we've agreed to.

JUDGE JONES: All right. So what is it that
you want to do at this tinme?

MR. TOWNSEND: Direct the witness to informthe
Comm ssion as to whether or not this witness has in
hi s knowl edge base the highly confidenti al
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information.
MR. BERNET: That wasn't the question.
W TNESS BOHORQUEZ: Let me see if | can answer
t hat questi on.
JUDGE WALLACE: No. " m not sure what you've
just stated. It's overrul ed.
Answer the question, please.

W TNESS BOHORQUEZ: I don't have any

confidential informati on on the one that we di scussed

here. The answer you're seeking is public
i nformation.
My understanding is that the custonmer
is seeking a price to be good for 48 hours.
The point is that customers need --
MR. BERNET: Okay. That's it.
Q So in that particular case, your price
woul d be open for 48 hours?
A.  (BY MR. BOHORQUEZ): That's ny
understandi ng of the terms of the solicitation.
However, there are --
MR. BERNET: There's no question pending.

JUDGE WALLACE: There's no question pending.
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Q BY MR. BERNET: Directing your attention to
the second exanple you give, the Department of
Central Managenment Services, the request for
proposal, you participated in that solicitation, is
that right?

A (BY MR. BOHORQUEZ): On which |ines?

Q ' m sorry. Lines 141 to 148 of your
rebuttal.
A. (BY MR. BOHORQUEZ): | wunderstand that ny

conmpany participated in that solicitation.

Q And when were the solicitations, when were
t he bids due in that case?

A. (BY MR. BOHORQUEZ) : | don't recall. I
probably never knew that.

Q Okay. So it was at some point between
May 27, 2005 and June 28, 2005, right?

A (BY MR. BOHORQUEZ): It's possible. As |
said, | never reviewed the solicitation nyself. | am
aware of the solicitation, and some of the facts you
see here, those | can attest to.

Q Right. But | mean, it wouldn't make sense
for you to submt a bid price before the request for

405



10

11

12

13

14

15

16

17

18

19

20

21

22

proposals came out, would it?

A That's correct.

Q So at sonme point between May 27th and
June 28th, the Departnment of Central Management
Services made a deci sion based upon price, didn't it?

A.  (BY MR. BOHORQUEZ): | don't know the
answer to that question.

Q Well, do you know whet her or not they
announced that a vendor -- that they made an
announcement of a successful vendor on June 28, 20057

MR. TOWNSEND: | believe that m sstates the
testi mony.

MR. BERNET: Do you understand that question?

W TNESS BOHORQUEZ: Yeah, | think I do. \%Y%

understanding is that --

JUDGE JONES: Excuse me. Is there an objection
pendi ng?
MR. TOWNSEND: Yes. | object to the

m scharacterization of the testimony.

MR. BERNET: "1l restate it.

Q The solicitation stated an antici pated date
of announcement of the successful vendor on June 28
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2005, didn't it?

A. (BY MR. BOHORQUEZ) : Yes. That's what it
says.

Q And so ny question is, did the state issue

an announcement on that date?

A (BY MR. BOHORQUEZ): | don't believe so.
Q Do you know when that was announced?
A. (BY MR. BOHORQUEZ) : | understand that it

was announced after that date.

Q You don't know when?

A (BY MR. BOHORQUEZ): Close to August 1st.
Cl ose to August 1st?

Correct.

o > O

Do you know when t he Department of Central
Management Services made a deci sion on what price to
accept?

A. (BY MR. BOHORQUEZ) : No, | don't.

Q And how |l ong did Constellation keep its

price open in that case?

A. (BY MR. BOHORQUEZ): | really don't know,
and the reason why is because -- and this is ny
under standi ng again -- we submtted a proposal that
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was responsive to the solicitation, and it took the
state almost all the way to August 1st to come back
and say that our proposal was not accepted.

Q Do you know whet her or not the contract was
executed on August 1st?

A (BY MR. BOHORQUEZ): My under st anding,
that's the case, yes.

Q Do you know how far in advance of August --
strike that. W thdrawn.

Referring you to the CHA exampl e at
Lines 151 through 161, did Constellation submt a bid
price in that case?

A Yes.

Q And did Constellation submt a proposal by
May 22, 2003 in that case?

A.  (BY MR. BOHORQUEZ): | don't know the
specifics of that process aside fromwhat's written
here.

Q Well, that's what |'m asking you.

A.  (BY MR. BOHORQUEZ): If it is written here,
t hat nmust be the case.

Q Okay. And what does it mean that a letter
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of intent was received on June 24, 20037

A. Typically a letter of intent says that the
buyer and the seller intend to go through with the
process provided that certain things happen.

Q So would it be fair to say that the CHA had

selected a contractor by June 24, 2003, selected a

supplier, I'"'m sorry?
A. (BY MR. BOHORQUEZ) : It is possible, yes.
Q Well, is the point of a letter of intent in

this situation to identify a supplier and a price?

A (BY MR. BOHORQUEZ): Not necessarily.

Q Well, do you know one way or the other in
this case?

A. (BY MR. BOHORQUEZ) : No.

Q Directing your attention to the DESC
firmng lab solicitation that appears at Lines 163 to
171, can you tell me what the technical response due
is that's identified at Line 168? Do you know what
t hat neans?

A (BY MR. BOHORQUEZ) : | think | do. It has
to do with comments that the government, in this
particular case the firmng | ab, was seeking from
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guot ati on suppliers how to do the technical aspects
of the solicitation.

Q Did it involve the price?

A. (BY MR. BOHORQUEZ): | don't believe so.

Q Were you personally involved in that
solicitation?

A (BY MR. BOHORQUEZ): | was an advisor to
peopl e who were involved personally with the
gover nment .

Q When were bids do in that case?

A. (BY MR. BOHORQUEZ): If it is stated here,
it's whatever is stated here.

Q No, it's not stated here.

A. (BY MR. BOHORQUEZ): | don't know.

Q Directing your attention to the DuPage - -
" m sorry.

M. Bollinger, you were involved in

that solicitation?

A. (BY MR. BOLLINGER): Under DuPage County or
whi ch one?

Q No, the Department of Energy firmng | ab

t hat appears at Lines 163 to 170.
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A.  (BY MR. BOLLINGER): VYes.
Q Do you know when the bids were due?
A (BY MR. BOLLINGER): No, | do not. My

sales director typically would know that information

but not myself.

Q You weren't

personally invol ved?

A.  (BY MR. BOLLI NGER):

AS an

advi sor | was

do not .

i nvol ved.
Q But you don't recall the date?
A (BY MR. BOLLI NGER) : No,
Q M. Bollinger, was your

conpany involved in

t he DuPage County conplex solicitation?

A (BY MR. BOLLI NGER) :

Q M . Bohorquez,

A.  (BY MR BOHORQUEZ) :

was your

Not to

my know edge.

conmpany?

Yes, we were.

Q And bids were due in that c

April 14th?

A (BY MR. BOHORQUEZ) :

says.

Yes.

ase on

That's what it

Q And how |l ong did Constellation |eave its

price open with that

MR. TOWNSEND:

bi d?

obj ect

to that.

It's calling
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for confidential information.
MR. BERNET: Go in canera.
W TNESS BOHORQUEZ: Let me answer the question.

| don't know

MR. TOWNSEND: | withdraw the question.

JUDGE WALLACE: I"m sorry. What was your
answer ?

W TNESS BOHORQUEZ: I don't know.

Q BY MR. BERNET: Do you know whet her or not
the award date occurred on April 18, 20057
A.  (BY MR. BOHORQUEZ): That's what we have

stated in the record.

Q Did Constellation win that contract?
A. (BY MR. BOHORQUEZ): | think so.
Q Now, directing your attention to your

proposal in this case, under ConEd's proposal, a
supplier that wins the tranche will be required to
enter into a contract with ComEd a day or two after
the auction results are announced, right?

A. (BY MR. BOHORQUEZ): Is that what we say?
What |line is that?

Q No. I"m just asking if you know that.
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MR. TOWNSEND: Does this go to Dr. O Connor's
testi mony?

MR. BERNET: Did you understand that question?
This goes to your testimony.

MR. TOWNSEND: Can you please provide me with a
reference?

MR. BERNET: | don't have a reference to the
testi mony.

MR. TOWNSEND: Object to being beyond the scope
of these witnesses' testinmony.

Q BY MR. BERNET: Well, isn't it true that
you're asking the Conmm ssion to approve a 75-day
wi ndow for customers to make a decision about the
CPP- A auction product?

A. (BY MR. BOHORQUEZ): We have stated in a
number of times in our testimony that 30 days is not
enough time for nost customers to make a deci sion.

We feel that 75 days would be a nmore appropriate
peri od.

Q Right. So the issue of how | ong a supplier
has to enter into a contract -- do you understand how
| ong a supplier has to enter into a contract with
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ComEd?

A.  (BY MR. BOHORQUEZ): | believe it would be
as short as 17 mont hs or several years.

Q No. Maybe | didn't state the question
correctly.

My question is, you understand that
there is a bid, there is an auction in this case
right? ComEd is proposing an auction?

A. (BY MR. BOHORQUEZ): Yes.

Q And suppliers will bid on the auction for
tranches, right?

A.  (BY MR. BOHORQUEZ): That is ny
under st andi ng, yes.

Q And there will be an award of tranches to
suppliers as a result of the auction, right?

A.  (BY MR BOLLINGER): Yes.

A.  (BY MR. BOHORQUEZ): Ri ght.

Q And ny question is, do you know how | ong
after the award of the tranches suppliers will have
to sign contracts to supply power to ComEd?

A.  (BY MR. BOHORQUEZ): | think it is a few
days.
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Q Okay. And it's your understanding that the
supplier will be obligated to provide that power at
the end of the 75 days that you're proposing, right?

A. (BY MR. BOHORQUEZ): | believe those are
the terms of the contract.

A.  (BY MR. BOLLINGER): | think it will be
delivered, start delivery in January, so not after
the 75 days but when the delivery period starts.

Q Okay. But the ampunt of power that the
supplier has to deliver will not be known during that

75-day period, isn't that right?

A. (BY MR. BOLLINGER): | don't think it wil
be known at any point in time. It will depend on
what the customer's usage profile will be for that

tranche, and that's whether it's 30 days or 75 days.

Q M. O Connor testified yesterday that
there's a risk prem um associ ated with suppliers
hol di ng offers open for 75 days.

Do you disagree with that?

MR. TOWNSEND: ' m going to -- unless you can
provide nme with a transcript citation, | believe that
t hat does not correctly characterize Dr. O Connor's
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testimony.

MR. BERNET: Subj ect to check.

W TNESS BOHORQUEZ) : | agree with our attorney
that | don't believe that was --

JUDGE JONES: Just a m nute.

MR. TOWNSEND: | don't believe that that
accurately summarizes Dr. O Connor's testinmony.

|'d be happy, if there is a transcript
of that and you would like to provide nme with a copy
of that transcript, 1'd be happy to take a |l ook at it
to see whether or not it does m scharacterize, but ny
recollection is that that is not --

MR. BERNET: "1l rephrase the question.

Q s it your testimny that there is no risk
prem um associ ated with the supplier holding supply
contract open at a set price for 75 days?

A (BY MR. BOHORQUEZ) : No.

Q No risk prem um, right?

A. (BY MR. BOHORQUEZ): No. That is not in
our testinmony.

Q Okay. Is it your belief that there would
be a risk prem um associated with a supplier hol ding
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a price open for 75 days?

A (BY MR. BOHORQUEZ): \What we have said in
our testinony is that the MI methodol ogy that we are
currently operating and that has been approved by the
II'linois Commerce Comm ssion does not have any val ue
associ ated with holding the price open for 75 days as
it is currently with the ComEd provisions of the PPO.

MR. BERNET: Move to strike. | wasn't asking
about that. | was asking about in this auction. I
wasn't asking about the PPO

JUDGE WALLACE: That | ast answer is stricken.

W TNESS BOLLI NGER: I think that with the
suppliers that are participating in the auction that
they may or may not assess prem um for a 75-day
wi ndow.

Q BY MR. BERNET: As a hypothetical, if a
supplier added a 20 percent premumto its price to
account for the additional days between ConEd's
proposed 30-day wi ndow and the 75-day wi ndow you
suggest, would you still support the 75-day wi ndow?

A. (BY MR. BOHORQUEZ): Well, yeah, of course,
because that hypothetical would suggest that a
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supplier would not win any tranches.

Q Do you agree with that M. Bollinger?

A. (BY MR. BOLLI NGER) : Yes.

Q And if the suppliers do, in fact, include a
risk premumin the CPP-A auction price, that would

tend to make the auction price higher, right?

A (BY MR. BOHORQUEZ): If indeed the market
clearing price included such a premum vyes, it
woul d.

Q Now, you testified that the Conm ssion

shoul d adopt your proposal to have the 75-day w ndow
as the election window for customers to decide
whet her they take CPP-A service, right?

A. (BY MR. BOHORQUEZ): That is correct.

Q And it's your testimny that the Comm ssion
should do this because custonmers in this category
want the 75-day wi ndow, right?

A. (BY MR. BOHORQUEZ): Among ot her things,
yes, but that's the primary reason. Custoners need
that time.

Q Do you know how many customers fall into
the category of between 400 kW and 1 megawatt ?
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A. (BY MR. BOHORQUEZ): Not off the top of ny

head.
Q Do you know whether it's 10,000 customers?
A. (BY MR. BOHORQUEZ): | think it's several

t housand.
Q Not one of those customers has intervened

in this case and testified that it wants the 75-day
wi ndow, has it?

A. (BY MR. BOHORQUEZ): | believe some
customers have. | believe that BOMA has articul ated
that they need the 75 days.

Q Anyone el se?

A. (BY MR. BOHORQUEZ): Not to ny know edge.

Q Your testimony contains no survey of
customers that indicates that they prefer a 75-day
wi ndow, right?

A (BY MR. BOHORQUEZ): Qur testinmny does not
include a survey.

Q M. Bohorquez, how many retail contracts
with customers have you negotiated in your career?

A.  (BY MR. BOHORQUEZ): Myself?

Q Yes.
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A.  (BY MR. BOHORQUEZ):

Q Ten?

A. (BY MR. BOHORQUEZ) :

Q Five?

A.  (BY MR. BOHORQUEZ) :

Q When was the | ast

A.  (BY MR. BOHORQUEZ):
yest erday.

Q How | ong did that

A.  (BY MR BOHORQUEZ):

A handf ul .

Fewer than that.

Yes.

time you did that?

When | was negotiating

negotiation | ast?

Wel |, negotiation has

t aken about two and a half years.

Q When was the | ast

negoti ated a contract?

A (BY MR. BOHORQUEZ) :

and 111 tell you why.

time before that that you

| don't really recall

| am essentially an advisor to the

peopl e who do negotiations of contracts, so | don't

really get involved with this sort of negotiations

unl ess we have a very specific reason for that.

Q Woul d you consi der

i mportant factor for customers?

A.  (BY MR. BOHORQUEZ) :

that price is an

Yes, price is an
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i mportant factor. Product, quality of the product,
different ternms, those go hand i n hand.

Q And you've negotiated prices for retail
sale contracts?

A.  (BY MR. BOHORQUEZ): | have.

Q What's the | ongest period of time it took
to negotiate a price?

A. (BY MR. BOHORQUEZ) : In the ones that |
have been involved with, the ones that have to close,
it took several nonths.

Q Can you tell us what the average | ength of
time is to negotiate a price?

A. (BY MR. BOHORQUEZ): No, | don't have that
informati on. | don't think we have conputed that
i nformation.

Q Now, to the extent that the default price
resulting fromthe auction has prem ums, that price
woul d i kely be higher than if it didn't have
prem uns, right?

A.  (BY MR. BOHORQUEZ): | think so, yes.

Q And the RESs, the conpanies, and the
coalition conpete against what will ultimately be the
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auction price, right?

A (BY MR. BOHORQUEZ): The products that a
utility would offer as a default type of product
woul d be one of the products that would be conmpeted
agai nst .

Q And so the higher the default price, the
more |ikely you will need to get custoners, right?

A. (BY MR. BOLLINGER): Are you directing this
l'ine of questions only to Mario or to both of us?

You started out with M. Bohorquez as
a request, and | don't know if I'm allowed to chime
in here or not.

MR. BERNET: Well, it was directed to
Mr. Bohorquez.

W TNESS BOHORQUEZ: ' msorry. | forgot what
your question was.

MR. BERNET: Can you read it back, please?

JUDGE WALLACE: No. You have to request it to

be read back. I thought | laid that out when you
started. | don't want to have her go back and flip
t hrough the pages. If you know the question, ask it.

MR. BERNET: Okay.
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Q To the extent that the default price is
hi gher than it otherwi se would be, that increases the
chances that a RES will be able to sign up custoners,
isn't that right?
A. (BY MR. BOHORQUEZ): There is a slight
i mprovement of the chance because we'll have nore
time to show our customers the value of the
competitive market, the value that we can bring to
t hose customers.
| f customers are faced with a decision
in less than 30 days or |ess because the utility has
to offer it something, it will give us the
opportunity to be upfront with those customers and
show them opti ons, perhaps a different term nmaybe a
shorter term maybe something that shares the risk.
Al'l of those things would not be
avail able to those customers if we don't have the
time to show them those products.
So the answer to your question is,
yes, marginally.
Q M. Bollinger, same question for you.
You' | | be conpeting against the
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default prices, right?

A. (BY MR. BOLLINGER): That is correct.

Q And to the extent the default prices are
hi gh and you can undercut those, you'll get more
busi ness, right?

A (BY MR. BOLLINGER): Not necessarily. It
depends on -- you're talking about a specific
product, and that is the product that ConmEd is
offering up to the customer which is a fixed price
for a one-year term.

And for some custoners, they may not
want that product. They want to be exposed to
di fferent products, and they're going to | ook at
t hose different products compared to that product and
| ook at the prices and say which one would they pick.

Q So is it your testimony that it is not in
the coalition's best interest to have a high default
price?

A. (BY MR. BOLLI NGER): No. It's marginally,
yes, |ike M. Bohorquez said.

JUDGE WALLACE: It's what, it's marginal?

A.  (BY MR. BOLLINGER): Marginally.
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MR. BERNET: | don't have any other questions
on that.

Q Now, you're famliar, M. Bohorquez, with
the existing PPO rider | take it?

A. (BY MR. BOHORQUEZ): Somewhat, yes.

Q Who is the supplier of energy on the PPO?

(BY MR. BOHORQUEZ): My understanding is
t hat Exel on Generation is the supplier.

Q And t hat supplier provides energy and power
to ComEd under a power purchase agreement, right?

A.  (BY MR. BOHORQUEZ): That's ny
under st andi ng, yes.

Q Do you know when that agreement was
execut ed?

A.  (BY MR. BOHORQUEZ): | don't really
remenber .

Q You don't know whether it was this year or
| ast year?

A. (BY MR. BOHORQUEZ): There's a history of
this agreenment, and I"'mafraid | will mess it up if |
try to give you an answer.

Q And the PPO price is determ ned
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adm ni stratively, isn't it?

A (BY MR. BOHORQUEZ): Some aspects of that
are adm ni strative, yes.

Q And it's based on a fornula, is it not?

A. (BY MR. BOHORQUEZ): It's based on a
formul a, several fornmulas actually that take into
consi deration market price.

Q And that formula contains no factor for
m gration risk, does it?

A (BY MR. BOHORQUEZ): | agree with you.
don't believe that's the case.

Q Are you famliar with the PPO revisions
bei ng made in connection with this docket?

A. (BY MR. BOHORQUEZ): Some of them, yes.

Q And it's true, isn't it, that ConmEd is
suggesting that the PPO, the wi ndow for custoners
maki ng a deci sion on the PPO is 30 days, isn't it?

A. (BY MR. BOHORQUEZ): Yes.

MR. BERNET: | have nothing further.

JUDGE WALLACE: Thank you.

Did Ameren have any or did they waiv

I guess they waived.

e?
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Any redirect?

MR. TOWNSEND: If I could have a coupl e of
m nutes, Your Honor .

JUDGE WALLACE: You can have a couple m nutes.

MR. TOWNSEND: Thanks.

JUDGE WALLACE: In an out of the room signal
Ameren has no cross.

(Pause)
JUDGE WALLACE: Back on the record.
Redirect.
MR. TOWNSEND: Thank you Your Honor.
REDI RECT EXAM NATI ON
BY MR. TOWNSEND:

Q M. Bohorquez and M. Bollinger, do you
recall M. Reddick asking you questions about the
| ength of time that you hold your contracts open?

A (BY MR. BOHORQUEZ) : Yes.

A. (BY MR. BOLLI NGER): Yes.

Q Do you believe that that is the rel evant
inquiry for this proceeding?

A (BY MR. BOHORQUEZ): No. \What is relevant
is how I ong customers need to make deci sions.
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Our experience would suggest that 30
days is not sufficient time for custonmers to make a
deci sion, especially an inmportant decision |ike this.

In addition to that, we're | ooking at
the future. What our customer is going to be facing
once we have this conpetitive procurement process in
pl ace, custonmers will have nmore choices fromthe
utility itself. | can think of three choices: Fi xed
price, 17 nonths initially. That would be one
product. The second one we have would be the PPO, a
one-year product, and then we also have realtime
hourly prices.

So we have at | east three choices from
the utility for all type of products for a customer.

In addition to that, if you want to
add offers from other suppliers, that conplicates our
customers' lives life quite a bit.

In the past, 30 days hasn't worked,
and in the future it will probably work | ess.

Q M. Bollinger did you have sonmething to
add?
A. (BY MR. BOLLINGER): The only thing is that
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with the 75 days, it's a time period that our
customers are used to. It has been proven in the
past to be hel pful for people to make deci sions, and
why do somet hing novel |ike changing it to 30 days?

Q Do you remember the questions from
M. Bernet about the recommendati on of the Coalition
of Energy Suppliers as to the length of time that the
enrol I ment wi ndow should be |eft open?

A. (BY MR. BOHORQUEZ): Yes.

Q Al'l right. And what is the coalition's
recommendation in terms of the amount of time that
the enroll ment wi ndow should be |eft open?

A. (BY MR. BOHORQUEZ): OQur reconmendation,
really, the message is that 30 days is not sufficient
time; that nmore time is better.

Q And M. Bernet asked questions about the
prem um associated with the 75 days.

Do you have any reason to, or what is
the coalition's position with regards to that
prem um?
A (BY MR. BOHORQUEZ): A couple of things.
One is that no one, aside from a staff
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member fromthe Illinois Commerce Comm ssion, has

made an attenpt to quantify that prem um,

My understanding is it's somewhere in

t he nei ghborhood of four percent for each ten

additi onal days, and that's something that it took a
member of the staff to calculate that number but I'm
not surprised.

The thought here is that, at |east nmny
thinking is that in a conmpetitive situation, those
prem unms, those costs will be squeezed out in a
conmpetitive environment. It happens to us when we
of fer our customer surprises. As we said earlier, we

go back and forth with customers and that tends to

squeeze out any of those sort of prem ums.

VWhat we have to be careful with is

t hat our marginal costs -- in the case of the

suppliers it will be cost of fuel for instance --

that that is covered. Optionality or other

that suppliers may have is not really margina

ability

cost

if you have already invested in the infrastructure to

provi de the supplier with optionality.

Bottom line is the sum cost

at

t hat
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point, and then it's a matter of whether the supplier
can sell a large block of power forward to a good
buyer and |l ock in those prices.

Q M. Bollinger, do you have anything to add
about the length of the enroll ment w ndow and the
prem um that's associated with | eaving the enroll ment
wi ndow open?

A. (BY MR. BOLLINGER): Only just that on ny
gas experience that 1've had, what Mario stated is
correct, that some suppliers, they will take that
prem um out.

Q And is it your understanding -- |I'msorry
What is your understanding with regards to the 75
days for an enroll ment wi ndow versus a somewhat
shortened period of time, M. Bohorquez?

A (BY MR. BOHORQUEZ) : The 75 days will be
good to have. If you have it 30 days, it's not
sufficient time.

A. (BY MR. BOLLINGER): | agree.

Q I n di scussing the default rates with
M. Bernet, he indicated that or he inquired as to
whet her you would be marginally better to have higher
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default rates.
Why is it that you believe that you
woul d only be marginally better?
A. (BY MR. BOHORQUEZ): Well, it so happens

that we have a conpetitive market for retail

customers in northern Illinois, and if there is
additi onal head room if you call it that way, our
competitors will squeeze that out because we conpete
and people like my colleague here and other retail

mar keters will squeeze the market out, and at the end
of the day, we'll be just be competing fiercely

trying to get custoners.

A. (BY MR. BOLLI NGER) : | concur.

MR. TOWNSEND: No further redirect.

JUDGE WALLACE: Thank you.

M . Reddick, any recross?
MR. REDDI CK: Just a little.
RECROSS- EXAM NATI ON

BY MR. REDDI CK

Q If | understood what you said in response
to Mr. Townsend's questions, you don't deny that
there m ght be a risk prem um associ ated with hol di ng
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a price open longer. You just believe that it wll

be smal|l because it will be squeezed out, is that
correct?
A. (BY MR. BOHORQUEZ): No. | don't deny that

there is a theoretical risk prem um
Whet her the risk prem um shows up in
the final price is a different story, and the reason
|"msaying it may not show up in the final price is
because if we have a conpetitive auction, the
conpetition will squeeze that prem um down to the
bare m ni mum
Q | thought that was what | said.
There is the possibility for risk
prem um, correct?
A (BY MR. BOHORQUEZ): There's a theoretical
possibility, yes.
Q There's a real possibility.

A. (BY MR. BOHORQUEZ): All right, if you |ike

to call it that way.

Q It's your position that the risk prem um
will be small because of conpetition?

A. (BY MR. BOHORQUEZ): Yes. It could be as
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small as zero.

Q Okay. And if you're wrong about the effect
of competition, custonmers would see a higher price,
correct?

A (BY MR. BOHORQUEZ): Or even | ower prices.

Q Not with -- well, | won't even go there.

| f you're wrong about the presence of
a risk premum if there is a larger risk premum
t han you expect, customers will see a higher price,
correct?

A (BY MR. BOHORQUEZ): Custoners will see a

hi gher price fromthe default product offered by a

utility.
Whet her they see a higher price from
conpetitors like ourselves, | doubt it.
Q Let me focus you on the bundl ed service of
the utility that we're conducting the auction for,
okay?

A (BY MR. BOHORQUEZ): All right.
Q In that situation, if the bidders include a
risk premum notwi thstandi ng your expectations, the

result of the auction would be higher, correct?
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A. (BY MR. BOHORQUEZ): The sinple fact that
bi dders include a risk premum and assum ng that the
mar ket clearing price includes such a prem um yes.

MR. REDDI CK: That's all .

JUDGE WALLACE: M. Bernet?

RECROSS- EXAM NATI ON
BY MR. BERNET:

Q You give five exanmples of solicitations in
your rebuttal testimony, isn't that right?

A (BY MR. BOHORQUEZ): | don't recall how
many there are but there are several.

MR. TOWNSEND: Objection. Beyond the scope of
redirect.

MR. BERNET: No, it isn't.

JUDGE WALLACE: At this point it is.

MR. BERNET: Well, he was asking about how nmuch
time customers need to make a decision on supply.

JUDGE WALLACE: Ri ght .

MR. BERNET: He opened that door.

JUDGE WALLACE: No, he didn't. You can ask him
about the length of time but you can't go back to the
customers in the other testimony. This is on
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redirect.
Q BY MR. BERNET: Now, you testified about a
theoretical prem um associated with the 75 days.

It's not theoretical. You would
expect that there would be a premumwi th a 75-day
wi ndow, isn't that right?

A.  (BY MR. BOHORQUEZ): This is the way it
wor ks.

When the suppliers try to estimte
what price they can expect to clear in the auction,
it would include premums for m gration, premuns for
weat her uncertainty, |oad uncertainty, 75-day w ndow
and so forth and so on. That would go into their
hope to get the price

As you begin the auction and prices
get lower in the descendi ng aspect of the auction,
suppliers will start to shed sonme of those prem uns
they wanted to get in order to sell their product.

At some point, the margin gets reduced
to the bare m ni mum.

Q You testified in response to some questions
from M. Townsend about head room
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Do you renenber that testinmony?

A (BY MR. BOHORQUEZ): | recall the word head
room, yes.

Q And isn't it to the RESs benefit to have
greater head roomrather than | ess head room between
its price and the default price?

A (BY MR. BOHORQUEZ): The greater head room
all ows us to be upfront with the customer. \What
happens is our conpetitors squeeze the head roomto
the bare m ni mum

Q But it's better for a RES to have greater
head roomthan | ess head room isn't that right?

A. (BY MR. BOHORQUEZ): As | said, having head
room all ows conpanies |ike our conmpany to be in
busi ness and offers our customers savings and in some
cases better products; differentiation from what a
utility is offering for instance.

MR. BERNET: Move to strike. That was a yes or
no question.

JUDGE WALLACE: All right. The |last answer is
stricken.

Q BY MR. BERNET: It's better for a RES, is
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it not, to have greater head room between the auction
clearing price than | esser head roonf
A Yes.
MR. BERNET: Not hi ng further.
JUDGE WALLACE: Thank you, gentlenmen. You may
step down.
JUDGE JONES: Thank you.
(Wtness excused.)

JUDGE WALLACE: Let's go off the record.
(Whereupon an off-the-record
di scussion transpired at this
time.)

JUDGE WALLACE: Let's go back on the record.

You can go ahead and argue the notion
now.

MR. ROSEN: | woul d rather you get through the
witness first to lay the foundation for it for only
this reason. The document that was attached to that
particular motion sinmply updates the information in
the existing exhibit, and I think it would be better
to have the witness explain what the existing exhibit
is and then how he proposed the exhibit impacts that

438



10

11

12

13

14

15

16

17

18

19

20

21

22

exi sting exhibit.

If you let it in, you let it in. | f
not, we use it through an offer of proof. Il think it
woul d be better done through a witness though.

JUDGE WALLACE: Okay. Then we'll do it that
way .
Off the record.
(Wher eupon an off-the-record
di scussion transpired at this
time.)
JUDGE WALLACE: We'Ill recess for lunch and be
back in an hour.
(Wher eupon the lunch recess was

taken from 12:40 p.m to 1:40

p. m)
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AFTERNOON SESSI ON
(Wher eupon the
proceedi ngs
wer e hereinafter
stenographically
reported by Carla
Boehl .)
JUDGE WALLACE: Let's go back on the record and
start our afternoon session. M. Rosen?
MR. ROSEN: Our next witness will be
M. Steinhurst.
JUDGE WALLACE: I[f you could pull a mc over to
you.
MR. ROSEN: And M. Steinhurst is being called
in both cases.
W LLI AM STEI NHURST
called as a Wtness on behalf of Citizens Utility
Board, having been first duly sworn, was exam ned and
testified as follows:
DI RECT EXAM NATI ON
BY MR. ROSEN
Q M. Steinhurst, could you tell us your ful
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name, please

A W Il Iliam Steinhurst.

Q And with whom do you work?

A. | work with Synapse Energy Econom cs.

Q Where are they | ocated?

A The main office is at 22 Pearl Street in
Cambri dge, Massachusetts. My busi ness address is 45

State Street,

Q

CUB- CCSAO Exhi bi t

Mont pel i er, Vernont

In front of you you have

05602.

what is mar ked as

2.0 which is the direct testinmny

filed in the Commonweal t h Edi son procurenment case

with an e-Docket

date of June 8, 2

005. Can you tell

er

us what CUB Exhibit 2.1 is?

JUDGE WALLACE: | am sorry, what was the nunb
agai n?

MR. ROSEN: CUB- CCSAO Exhibit 2.1.

A. Since | don't have a copy in front of ne,
believe that's the resume' | filed as an exhibit to
my direct testinony.

Q Do you have CUB Exhibit 2.2 in front of
you?

A I's that the valuation of Exelon Illinois'
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nucl ear plant margins?

Q Yes.

A Yes, | have that in front of me.

Q And how about CUB Exhibit 2.3?

A. | have that. It's a chart showi ng an
alternative allocation of contract traunche products
in a hypothetical auction, an alternative to the
auction allocation proposed by Commonweal th Edi son
Conmpany.

Q And those exhibits were filed with e-Docket
on June 8, 2005. Do you have CUB Exhibit 4.0 in
front of you?

A Yes, | do.

Q And what is that?

A. That is my rebuttal prefiled testimony in
t he proceeding 05-0159.

MR. ROSEN: Your Honor, | move for the
adm ssion of CUB Exhibits 2.0 and Exhibits 2.1
t hrough 2.3 and CUB Exhibit 4.0 into evidence

JUDGE WALLACE: | seemto have m splaced 2. 2.
What was that again?

W TNESS STEI NHURST: \Whi ch number, pl ease?

442



10

11

12

13

14

15

16

17

18

19

20

21

22

JUDGE WALLACE: 2. 2.

W TNESS STEI NHURST: 2.2 is a report entitled
"Val uation of Exelon Illinois" Nuclear Plant Margins"
dated June 8, 2005.

JUDGE WALLACE: Thank you. Are there any
obj ections?

MR. RI PPI E: We have not done any changes?

MR. ROSEN: No.

MR. RI PPI E: No.

JUDGE WALLACE: Heari ng no objection, CUB-CCSAO
Exhibits 2.0, 2.1, 2.2, 2.3 and 4.0 are admtted.

(Wher eupon CUB- CCSAO
Exhi bits 2.0, 2.1, 2.2,
2.3 and 4.0 were

adm tted into evidence
in Docket 05-0159.)

BY MR. ROSEN:

Q By the way as a foundation, if | asked you
the same questions contained in those exhibits, would
you provide the same answers that are contained in
t hose exhi bits?

A. Wth regard to the prefiled testimny
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exhi bits, yes.

Q Now, | am going to turn to the Anmeren
docket and your name is the same, obviously. Coul d
you turn to -- and you are working for the same
people in that docket, isn't that correct?

A Both of those statements are correct.

Q Al'l right. Turn to CUB Exhibit 2.0 which
was filed with the e-Docket on June 15, 2005, and can
you tell us what CUB Exhibit 2.0 is?

A. That is my prefiled direct testimony in
Dockets 05-0160 through 0162.

Q And what is 2.1? |Is that your curriculum
vitae agai n?

A Yes, it is.

Q And what is CUB Exhibit 2.2?

A | am sorry. | don't have that with me. | f
I could get ahold of your copy, | could identify it.

Q Why don't you come over to ny conputer
here.

JUDGE WALLACE: That's a switch.

MR. ROSEN: Yes.

Q And speaking in the mc, your mc, my mc,
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could you tell Your Honors what 2.2 is?

A Yes, Exhibit 2.2 in the Ameren dockets is
the same document as Exhibit 2.2 attached to ny
direct prefiled testimony in the ComEd docket.

Q And let's turn to CUB Exhibit 4.0. Can you
tell Your Honors what that is?

A. That is my prefiled rebuttal testimony in
t he Ameren dockets.

Q And that was filed with e-Docket on August
10, 2005. If I ask you the same questions contai ned
in CUB Exhibit 2.0 which is your direct testimny and
4.0 which is your rebuttal testinony, would you give
the same answers that are set forth in those
document s?

A. Yes.

Q And were CUB Exhibits 2.1 and 2.2 prepared
either by you or under your supervision or control?

A Yes.

MR. ROSEN: | move for the adm ssion in the
Ameren docket of CUB Exhibits 2.0, 2.1, 2.2 and 4.0.

JUDGE JONES: Thank you. Any objections to

t hose?
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MR. FLYNN: Judge, the Ameren conmpani es object
to the adm ssion of CUB Exhibit 2.2 in the Ameren
record or the Ameren dockets. This is the docunent
that the witness has just identified as the study of
t he valuation of Exelon Illinois" nuclear plant
mar gi ns that was performed for the ComEd docket.
There is no foundation for the adm ssion of this
document into the record in the Ameren proceedi ng or
any establishment of the relevance of the docunent.
It doesn't involve the Ameren companies in any way.
It is a study apparently, taking the witness at his
word, of a type of plant that is not owned by any of
the Ameren conmpanies or by their generation
affiliate. Accordingly, it has no relevance to the
i ssues that we are litigating in the Ameren
proceedi ng and does not belong in the record.

MR. ROSEN: Your Honor, can | ask the witness a
foll ow-up question? This may or may not be an issue.

MR. FLYNN: | woul d object to any additional
direct testinony at this point. W have had multiple
rounds of testimony in which witnesses were free and
avail able to provide testinmny that would tie
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particul ar documents or information to this record,
and it is not appropriate to elicit additional direct
testinony at this time when we have no opportunity to
explore its foundations or to respond to it.

MR. ROSEN: Your Honor, my question is if the
wi t ness concedes it has no relevancy in the Ameren
matter, then we will withdraw it as an exhibit.
That's all. If he believes that it is relevant for
his testimony in the Ameren matters, then we are
going to stand by our request that it be admtted
into evidence.

Is it important to your testimony in the

Ameren matter?

JUDGE JONES: Just a m nute before you answer,
Mr. Steinhurst. I's that acceptable to you if that
guestion is posed, given your objection on the table?

MR. FLYNN: Well, if the answer is short.

MR. ROSEN: It will be.

JUDGE JONES: Go ahead. You may answer the
guesti on.

W TNESS STEI NHURST: Yes, | believe that CUB
Exhibit 2.2 filed in the Ameren docket is relevant to
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my direct testinony.

MR. ROSEN: We stand by our request that it be
admtted into evidence, Your Honor. Hi s objection
may go to the weight of the evidence, but it
certainly is relevant to the extent that it supports
the opinions that he has expressed in the Ameren
matter as well, Your Honor.

JUDGE JONES: The witness has just concluded
that it is relevant, but the relevance has been
chall enged. So how is it relevant?

MR. ROSEN: Because he uses the materials set
out in that particular docunment in fornulating the
opi ni ons that he has had on the Ameren matter. So it
serves as a basis for his opinions, Your Honor, and
it is adm ssible for that reason.

JUDGE JONES: Are you able to cite some
testinmony fromhis direct that supports your
statement?

MR. ROSEN: | could go through it. It is going
to take awhile because this is the first time | have
heard an objection to a docunent. But certainly |
can do it. It is just not something that | can do in
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a second. Maybe the witness can do it quicker than I

can, but | amcertainly willing to go through it.
JUDGE JONES: Well, if you can cite sonme
testimony fromhis prefiling that you believe

supports your conclusion that it is relevant, then we
will take a | ook at that.

MR. ROSEN: May | have a moment ?

JUDGE JONES: You may.

(Pause.)

MR. FLYNN: Judge, if you wish we can take this
guestion up at the conclusion of the witness's
appearance here on the stand. It will not affect ny
Cross exam nation today.

JUDGE JONES: Well, short of holding off on
this particular ruling, particularly given the fact
that counsel is still |ooking through the testimny
there for support for the claimthat it is relevant,
we will proceed with the cross exam nation of the
witness. To the extent the relevancy objection still
pertains at the conclusion of that, we will deal with
t hat issue. It does not appear that proceeding with
the exam nation of the witness at this time is going
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to cause problems in terms of whether or not the
witness is crossed on this. M. Flynn has indicated
that it will not affect cross.

BY MR. ROSEN:

Q Now, let's turn for a moment to what is
attached on CUB's nmotion for leave to file an
addi tional exhibit which has been identified or
pre-identified as CUB Exhibit 2.2A. Are you famli ar
with this particular docunment?

JUDGE JONES: If | could interrupt you just a
m nut e, pardon me for doing so. As far as the
exhibits in 05-0160, etc., that have not been
objected to, are you offering those?

MR. ROSEN: Yes, | am.

JUDGE JONES: And those are being offered at
this time, is that correct?

MR. ROSEN: Yes, Your Honor.

MR. FLYNN: And then before counsel proceeds,
Judge, could you ask which proceeding he is, for |ack
of a better word, proceeding in now?

MR. ROSEN: Bot h.

JUDGE JONES: Well, | think right now the offer
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that's on the table is the series of exhibits offered
in 05-0160. The prefiled ones have already been
admtted in the ConmEd docket. So | believe that the
Ameren exhibits were offered, but there was an

obj ection to one of those. W will take the

obj ection under advisement for the time being. But
in the meantinme | see no reason to hold off on ruling
on the other exhibits. Let me make sure that there
are no objections to them first.

Are there any objections to any of Dr.
Steinhurst's prefiled exhibits in the Ameren dockets
ot her than 2.2? There are not. So the foll ow ng
exhibits offered in 05-0160 through -0162 are
admtted into the evidentiary record as offered.

That woul d include CUB Exhibit 2.0, direct testinmony
filed on e-Docket on June 15, 2005, CUB Exhibit 2.1,
Dr. Steinhurst's CV filed June 15, 2005. We will
hold off on 2. 2. Finally, CUB Exhibit 4.0, rebuttal
testimony filed August 10, 2005, is admtted. All
those are admtted as they appear on e-Docket and
they are admtted in the Ameren consoli dated
proceedi ngs. So that concludes that piece
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(Wher eupon CUB Exhibits
2.0, 2.1 and 4.0 were
admtted into evidence
in Dockets

05-0160, -0161 and
-0162.)

MR. RIPPIE: Your Honor, before the witness is
guesti oned about this exhibit, I would ask that we
entertain the argument on the motion.

JUDGE WALLACE: M. Rosen said right before we
broke for lunch that he did want to lay a little bit

of a foundation, if that's okay.

MR. RI PPI E: | m sunderstood.
MR. FLYNN: | apol ogize for my question to
Judge Jones. | guess | was anticipating where

M. Rosen was going now. Wth respect to that
foundati on he indicated before lunch that he would
lay, it is my understanding that the CUB notion was
only filed in Docket 05-0159 which is why |I posed the
guestion that | did as to what proceeding M. Rosen
isS going to pursue Exhibit 2.2A in because | don't
beli eve we have been served with any motion in the
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Amer en docket .

MR. ROSEN: | would have to concede that |
think Chris may be right about that. | just took a
| ook at the docket nunber and apparently Exhibit 2.2A
is only being offered in connection with the ConEd
case, so.

JUDGE WALLACE: Al'l right.

BY MR. ROSEN:

Q Just briefly, M. Steinhurst, can you
just -- 2.0 has already been admtted in the ConmEd
case. Could you tell us what CUB Exhibit 2.0 is,
excuse me, 2.2? | m sspoke.

A. CUB Exhibit 2.2 is a study of the margins
to be estimated or expected from operation at Exel on
nucl ear plants that was conducted based on
projections of market rates using data avail able in,
| believe it was, April of this year.

Q And that data was the future prices that
exi sted as of April?

A. Among ot her things.

Q And the updated exhibit, that is based on
future prices as well?
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A It is, but it is based on future prices
avail abl e as of August of this year.

Q And so 2. 2A which is attached to the motion
sinply is an update of the information based on more
current data, is that a fair statement?

A. Yes.

MR. ROSEN: Well, we are sinmply offering 2. 2A,
Your Honor, as an update on a prior exhibit and it
uses futures prices as of August, rather than having
used future prices as of April. So it is just a nmore
current update of an existing exhibit and that's why
we are filing or asking that it be filed at this
point in time.

JUDGE WALLACE: AlIl right. M. Rippie, do you

have any obj ections?

MR. RIPPIE: Yes, Your Honor, | do. There are
essentially three objections and | will be very
brief. First, it is contrary to procedure in the

case. Any party could all of us update their
testimony. Any ConmEd witnesses could have updated
their testimony with new data. There has to be an

end and Your Honor set a schedule for the filing of
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testimony in the case and this is after that tinme
testinony is closed.

Secondly, it is an unreasonable request in view
of the facts. This document was provided 16 hours
bef ore the witness went on and 19 m nutes before the
| ast business day where it is being offered. That is
conmpounded by the fact that CUB apparently had the
document Septenber 1, six days ago. We weren't given
it at that time even though we have a data request
out standi ng for work papers.

Thirdly, it is prejudicial for us. W can't
conduct discovery on it. But, nore importantly, our

surrebuttal wi tnesses have no opportunity to respond

to it
JUDGE WALLACE: Al right.
MR. ROSEN: Do you want to hear from me?
JUDGE WALLACE: Yes, please.
MR. ROSEN: As to the updating of information,
every witness on the stand so far -- not every

wi t ness but nost of the witnesses have updated their
testi mony based on current information. So we are
not doing anything different than anyone el se has
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done. And the problemis that the information was
more recent. We obviously blieve it is relevant
because it is based on nore recent information. It
doesn't essentially change the inpact of the original
exhibit. It just uses nore current information, and
the gist of the exhibit is still the same. And so to
the extent that any testinmony or any cross
exam nation is prepared based on the prior
exam nation, it is certainly going to be useful for
t he purposes of this exam nation based on had
information. So there is really no prejudice here.

And the information has been readily avail abl e
and is something they could have | ooked at in any
event since it is based on future prices which are on
a publicly traded index. So it is transparent

JUDGE WALLACE: Okay. Are you going to offer
this in the Ameren docket at some future point or
just the ConmEd docket?

MR. ROSEN: You know, | don't know. | know
that's not typical but | didn't prepare the nmotion.
I was surprised to see only the docket nunber on this

particul ar case. | don't know whet her that was
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i nadvertence on the part of nmy office or not. But if
it turns out it is relevant, yes, | would like to
have it introduced into both. Since there is 2.2
that is being offered in the Ameren case which is
objected to, if that comes in, 2.2A obviously updates
t hat particular exhibit as well.

By the way, while we are sitting here | was
asked a question about whether 2.2 that we proposed
to be admtted in the Ameren matter was ever referred
to in his testinony in the Ameren matter, and | have
been provided a citation that shows that on CUB
Exhi bit 2.0, lines 351 and 361, in the footnote the
2.2 had been referred to. So, yes. And in the
Ameren testimny there is reference to the particul ar
exhi bit that has been premarked as 2.2 in the Ameren
matter

JUDGE WALLACE: Al'l right. In regards to your
current motion on 2.2A, it is contrary to our
process. The process we have set out gives the
utility the surrebuttal stage. And while there has
been potential updating, it is usually done during
the round of testinony. However, | am going to defer
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ruling at this point on 2.2A so if the motion cones
in, if the nmotion comes in to Ameren, Judge Jones and
I can confer.

Okay. Anything further?

MR. ROSEN: Just to talk outloud, | think we
have admtted all the exhibits in the Ameren matter
except for 2.0.

JUDGE WALLACE: Except for 2.2.

MR. ROSEN: 2.2, I'msorry, and then we have
2.2A here and all the exhibits have been admtted
into evidence at this stage. So we tender the
wi tness for cross exam nation.

JUDGE WALLACE: Thank you. Anyone have cross
of Dr. Steinhurst?

MR. STAHL: Judge Wal lace, | had originally
signed up for 15 m nutes of cross. I know | said
earlier today that I did not have any cross for Dr.
Stei nhurst. And | may have used sonme of nmy tinme
anyway with M. Fagan, but | do have or at |east ask
for the opportunity to ask maybe four questions of
Dr. Steinhurst.

MR. FLYNN: | have offered to auction off part
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of my tinme.

JUDGE WALLACE: Is Dr. LaCasse here to help
you?

That's fine. Come on up to the m c.
CROSS EXAM NATI ON
BY MR. STAHL:

Q Good afternoon, Dr. Steinhurst. My name is
Davi d St ahl . I am one of the attorneys representing
M dwest Generation. Are you famliar with M dwest
Generation?

A I n general.

Q Do you know what they do?

A. They are a generation owner.

Q Dr. Steinhurst, | would like to ask you
some questions about testimny on pages 14 of your
initial direct testinony. You have a question and
answer that appears between |lines 321 and 331. Do
you have that nearby?

A. That's the direct testinony in the ComEd
case?

Q Yes, it is, | apologize. | amreferring to
the ComEd case, although my cross is in both cases.
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A | have that in front of me.

Q Here you express your opinion that the
Comm ssi on should be concerned about potential flaws
in the wholesale electricity market, and at the very
end of that answer you say that the ability to
exercise market power would translate into
unnecessarily high bids from participants in ConEd's
proposed aucti ons. Do you see that?

A | do.

Q Those high bids to which you refer in that
answer, those would reflect, would they not, the
expectations of various suppliers that in the period
to be covered by the contracts market power m ght
exist?

A. That's one possibility.

Q And woul d those high bids also reflect the
expectation that that market power not only m ght
exi st but would be exercised in certain hours of
t hose years?

A. Again, that is one possibility.

Q And the exercise would take the form of

wi t hhol di ngs, is that correct?
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A Same answer.

Q That's a possibility?

A Yes.

Q Woul dn"t you agree, Dr. Steinhurst, that

the bids will be higher only where the suppliers have

i dentical expectations that market power will exist,
who wi ||l have the market power, and when and whet her
and how it will in fact be exercised?

A. No.

Q Isn't it true, Dr. Steinhurst, that those

suppliers who do not share the expectations about the
exi stence of market power and whether it is likely to
be exercised in the future will tend to bid nore
aggressively in the auction and bid the price down?

A Some m ght but that would not necessarily
drive down the clearing price.

Q Lower bids as a general proposition would
tend to drive down the clearing price, would they
not ?

A I n many circumstances. But the
hypot hetical you raised was that there is a range of
expectations that differ. And if the bidders differ
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in their expectations, the fact that that spread
exists may or may not alter the final clearing price.

Q Woul dn't you expect there to be a range of
expectati ons among the numerous suppliers who you
think may participate in this auction?

A. Yes.

MR. STAHL: Thank you. | have nothing further.

JUDGE WALLACE: Al'l right. Thank you.
M. Fosco?

MR. FOSCO:. Your Honor, Staff has actually just
a limted area but | think, based upon an agreement
with the counsel for the witness, we are going to
admt, so long as there is no objection, a response
to a data request as a Staff cross exhibit. I
believe are we at Staff Cross Exhibit 1? | have not
introduced any and | am not aware of us having done
t hat before.

JUDGE WALLACE: Yes, it |looks |like Staff Cross
Exhi bit 1.

MR. FOSCO:. Your Honor, may | submt copies to
you?

JUDGE JONES: Is this just for ConmEd or both?
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MR. FOSCO: This would be for both dockets,
Your Honor. Do | need three copies?

JUDGE JONES: Provide two and then we will mark
one in each docket

(Wher eupon I CC Staff
Cross Exhibit 1 was
mar ked for purposes of
identification as of
this date in Docket
05- 0159 and 05-0160,
-0161, -0162.)

MR. FOSCO: Your Honors, | have submtted to
the court reporter and copied all the parties what
has been marked as Staff Cross Exhibit 1 which is a
CUB data request response to Staff data request
EDIV-CUB 1.06. | have spoken with counsel for CUB
and they have no objection, and we would nove to
admt this into the record in |lieu of conducting
cross examnation, if there is no other objection.

JUDGE WALLACE: Any objection in -0159?

MR. RI PPI E: No .

JUDGE JONES: Are there any objections in
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05-0160 through -0162? There are not.

MR. FOSCO: W th that, Your Honor, Staff has
not hing further.

JUDGE WALLACE: Staff Cross Exhibit Nunmber 1 is
adm tted.

(WMhereupon I CC Staff
Cross Exhibit 1 was
admtted into evidence
in Docket 05-0159 and
05-0160, -0161, -0162.)

JUDGE JONES: And just so the record is clear,
that exhibit is admtted in both dockets. It will be
known as Staff Cross Exhibit Nunmber 1 in each docket.

MR. FOSCO: Thank you, Your Honors.

JUDGE WALLACE: M. Townsend, did you have
cross of Dr. Steinhurst?

MR. TOWNSEND: No, we don't, Your Honor, thank
you.

JUDGE WALLACE: M. Flynn?

MR. FLYNN: Sure, | will go.

CROSS EXAM NATI ON
BY MR. FLYNN
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Q Good afternoon, Dr. Steinhurst.

A. Hel | o.

Q My name is Christopher Flynn and | am goi ng
to ask you some questions today on behalf of the
Ameren companies, so | intend to be in both
proceedi ngs that we have going on here.

Now, you have explained to us in your testinmony
and your attached CV that you were Director for
Regul ated Utility Planning at the Vermont Depart ment
of Public Service, is that right

A. Yes.

Q Now, for the benefit of those of us in
I1'linois, the Department of Public Service is
di stinct fromthe Vermont Public Service Board, is
that correct?

A. Yes.

Q The Vernmont Public Service Board is a
deci si on-maker in contested cases, is that accurate?

A. Yes.

Q The Departnment of Public Service, or let's
just call it the Department, does two things you
explained to us, is that right?
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A | am not sure what | have explained to you,
but that is a correct statenment.

Q Okay. Well, one of the things that you
explain to us is that it is an advocate of the public
interest that participates in proceedings before the
Public Service Board, is that right?

A. Yes.

Q Al'l right. Then the other inmportant
function of the Department is that it devel ops state
energy policy, is that correct?

A Yes, both under specific statutory mandates
and as the designated state energy office.

Q Ri ght. And one of hose statutory mandates
is that a state conmprehensive energy plan be
devel oped, is that right?

A. Yes.

Q Now, you were at the Department for 22
years, is that correct?

A. Ri ght .

Q And for about 17 of those years, from 1986
until 2003, you were Director for Regulated Utility
Pl anning, is that right?
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A Yes.
Q Now, how | ong has Vernmont engaged in

st at ewi de energy planning?

A. The first time | was involved in that
activity was 1989, | believe.
Q Woul d you accept that the -- all right.

Since about 19897

A. That's nmy recollection, right.

Q So it is -- Vermont has been then engaged
in statew de planning for roughly 16 years, of which
you were in charge for 14 years, is that right?

A. For energy broadening, right.

Q And in that regard -- well, you say on your
CV that you were responsible for preparation of
Vernmont's | ong-range energy policy plans in the areas
of , among ot her things, electric utilities and
energy. | take it fromthat then the buck stopped
with you?

A. Not entirely.

Q The | egislature had some role, is that
right?

A. Not under Vernmont | aw. | can explain if
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you woul d like.

Q Let me try. Then when | give up, | wll
| et you explain. You oversaw people who were doing
the research and the modeling and drafting the plans,

is that right?

A. Yes.

Q You had, | would guess, then significant
i nput yourself, is that correct?

A. Yes.

Q Al'l right. Now, it is true that one of
your criticisms of the Ameren proposal is that it
fails to accommodate renewabl e sources of power, is

that right?

A. I n general.
Q Yes?
A. Yes.

Q And were renewables something that you
endorsed in the Vernmont | ong-range planning process?

A. Yes.

Q Al'l right. Another criticism you have of
the Ameren proposal is its failure to acconmodate

demand side measures, is that right?
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A It's a very capsul ated way of expressing
what | had to say about the issue of demand side
resources in the Ameren proposal. But taking that
phraseol ogy, | would agree with the statement.

Q Yeah, you will just have to accept that |
am moderately inarticulate and try to work with me.
Everyone will assure you that | am nowhere near the
smartest guy in the room

ATTORNEY: Shall we stipulate to that?

MR. FLYNN: If | knew what the word meant, yes.

(Laughter)
BY MR. FLYNN:

Q Is it fair to say, with apologies for the
capsul ation, that demand side measures were something
t hat you endorsed in the Vernont | ong-range planning
process as well?

A. Yes.

Q Now, you left the Department in 2003, is
that correct?

A. Yes.

Q And at the time you left the Department,
Vernont's retail electric rates were over 40 percent
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hi gher than the national average, is that correct?

A. | don't remenber the precise number, but
they were well above the national average at the
time.

Q And in fact you were forced out of your
position with the Department, isn't that right?

A | was dism ssed.

Q Al'l right. And you were replaced by
someone who had openly chall enged both the efficiency
progranms and renewabl e energy prograns that had been
endorsed under your | eadership, is that right?

A. That's correct.

Q Al'l right. And is it fair to say that
concern over the level of Vernont's retail electric
rates, despite 14 years of |ong-range planning, was a
princi pal reason for your dism ssal?

A. That's not the reason | was given by ny
comm ssioner at the tine.

Q So now you bring your expertise in planning
to Illinois and you offer some recomendations to
this comm ssion, is that right?

A. Yes.
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Q And as | understand your testinmny, you are
saying, one, reject this proposal and open a broader
procurement docket, is that right?

A. That's one alternative reconmmendati on, yes.

Q That's your primary alternative, isn't it?

A. Yes.

Q And you say then, secondarily, if you don't
do that, you should require Ameren to use an actively

managed portfolio design, is that correct?

A. No.
Q Al'l right. In your rebuttal testimny --
before |I have you turn to that, let me ask you this

way. You say that as an alternative Ameren shoul d be
required to acquire power and recover its costs for
doi ng so pursuant to traditional ratemaking nmethods
including a prudence review, is that right?

A. Yes.

Q And you offer some thoughts as to how
Ameren m ght acquire power under a traditional
rat emaki ng approach, is that right?

A | cite various options that Ameren woul d
have for doing so.
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Q You don't propose a specific method but
contend that Ameren should actively manage its

portfolio in a way that m nim zes costs, is that

right?
A Yes.
Q Al'l right. And now you can turn to your

rebuttal testinmony if it helps you.

A. Whi ch testinony, please?
Q The rebuttal in, I am sorry, in the Ameren
docket, that's 05-0160 and others -- it is CUB

Exhibit 4.0. And | would like to direct you to page
18 beginning at line 382 and why don't you just |et
me know when you get there. Take your tine.

A | amthere.

Q Al'l right. And here you list at the ten or
so lines beginning at line 382 specific steps that
Ameren could take to procure power in an actively
managed portfolio, is that right?

A. Al nost. These are exanpl es of products
t hat Ameren could choose to acquire -- steps for
acquiring these sources would include additional
alternatives for how to procure these or other

472



10

11

12

13

14

15

16

17

18

19

20

21

22

products.

Q Al'l right. Fair enough. In my question |
use the word "should." These are steps that Anmeren
could take, is that right?

A | am sorry. That's not the clarification I
was trying to make

Q That's the one | was trying to make,

t hough.

A. Well, | amstill not quite in agreenent.
The list shown on this page 18 is a |list of various
products that Ameren m ght choose to acquire to nmeet
its needs. To me the word "steps" that Ameren m ght
foll ow adds an additional dimension of how Ameren
m ght go about procuring and di sposing of and pl acing
t hese or other products as it chose to do so.

Q | see. So Ameren could acquire, for
exanpl e, |l ooking at line 382 standard whol esal e
el ectric power market forward contracts of various
termlengths, etc., is that right?

A. Yes.

Q And presumably it would go out and acquire
these in the market for these particular products, is
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that right?

A Various markets at various times.

Q These are conpetitive markets?

A. That particul ar one is.

Q All right. Well, let's ook at Iine 385

bi |l ateral negotiated contracts of various terms,
sizes or start dates. What are you tal king about
t here?

A. These woul d be two-party agreenents between
Ameren and sellers of power which m ght be generators
or they m ght be bidders that have previously
purchased power from generators. And those
agreements could call for delivery of a swift power,
acetyl ene power, fixed price power, variable priced
power, |l oad fall power, things | mentioned somewhere
el se. Capacity or ancillary services, contracts
could be for various quantities and various terns.

Q Al'l right. So Anmeren would go into the
whol esal e mar ket and negotiate with other parties at
arms |l ength, | guess, procure products |ike these and
then resell the power to their customers, right?

A. Yes.
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Q Al'l right. And then you would agree that
woul dn't you, that Ameren should recover their actua
prudent costs of acquiring these products that they
resell to their customer?

A. | agree that Ameren would be entitled to
normal -- to traditional ratemaking treatment for
t hose costs.

Q Whi ch you have described as including a

prudence revi ew?

A. That is correct.

Q All right. And in normal ratemaking a
utility would recover its actual costs subject to a
prudence standard, is that right, in your view?

A There is more to it than that.

Q Okay.

A A prudence review would be one part of

t hat .

Q Al'l right. And would another part of that
be some sort of reasonabl eness test?

A. Well, the general standard is the rates
shoul d, under traditional ratemaking, should be just
and reasonable. And that's usually interpreted to
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require that costs to be recovered neet certain
criteria such as being legitimte, verifiable, used
and useful and prudent. And in addition traditional
rat emaki ng i ncorporates a variety of procedural

met hods that vary from jurisdiction to jurisdiction
but have to do with when costs are brought in for
recovery and which costs can be accunul ated prior to
rate cases and so on.

Q Al'l right. So with respect to the latter
part of your answer, the procedural requirements that
have to be satisfied, you are essentially talking
about what costs under this Comm ssion's rules could
be properly reflected in a test year used to
establish rates, is that right?

A. Yes.

Q Al right. By the way, your counse
mentioned that, you know, you m ght request a break
at some point. If you are unconfortable at any
poi nt, please do so.

A. Thank you.

Q | don't have the authority to grant you
one, but | am sure the bench will acconmodat e.
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Wth respect to the other part of that answer,
you don't suggest that based on your many years
working with regulated utilities that the Comm ssion,
this Conm ssion as a state entity, has the power to

determ ne reasonabl e whol esale rates, do you

A I n general state comm ssion do not have
t hat power. | haven't made a specific exam nation
here in Illinois. | am not making that claim

MR. FLYNN: Thank you. Those are all the
questions | have for Dr. Steinhurst. Thank you very
much.

JUDGE WALLACE: Do you need a break?

W TNESS STEI NHURST: No, | do not. Thank you.

JUDGE WALLACE: M . Ri ppie?

MR. RI PPI E: Thank you.

CROSS EXAM NATI ON
BY MR. RI PPI E:

Q Good afternoon, Dr. Steinhurst. My name is
Gl enn Rippie and | am one of the attorneys for
Commonweal t h Edi son Conmpany, and | have got sadly
more cross exam nation than M. Flynn had so | want
to echo his statement about requesting a break.
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A Thank you. | appreciate that.

Q Let nme begin by trying to understand
exactly what it is that you are asking the Conm ssion
to do in this docket. As | understand it, your
princi pal recommendation for Commonweal th Edi son
mrrors the recomendati on you made with respect to
Ameren that you explained to M. Flynn a few m nutes
ago, is that correct?

A. Yes.

Q So your recommendation is, first, that the
ICC reject this filing, is that correct?

A. Yes.

Q And then that it open another proceeding?

A. Yes. | do so recommend in nmy testinony,
but if I were to sequence nmy recomendati ons - -
Q | am not going in any particul ar sequence.

| am just trying to find out what they are first.

A | made both of those recommendati ons.

Q And then in your view that proceeding
shoul d require Commonweal th Edi son to actively manage
its own resource portfolio such that it meets a test
that you descri be as getting the | owest cost, is that
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fair?

A. | don't think that's quite right

Q Okay. Fix it for me, please.

A. My primary recommendation is that this
Commi ssi on should reject the present filing and make
it clear that Comonweal th Edi son and Ameren each
have a responsibility to procure power to provide
default service under traditional ratemaking. The
recommendation with regard to a term ne docket is
al so present in nmy testinony and could be a way to
expl ore other alternatives. But the primary
recommendation is to reject the current filing, |eave
the responsibility with the utility under traditional
rat emaki ng.

Q Do you firmly recomend today that the |ICC
require ComEd to engage in active portfolio
management under a regul ated plan process?

A. Not exactly. | tried to explain in ny
testi mony why that would be a better approach than
t he company's proposal . But my primry
recommendation is to | eave the responsibility for the
deci si ons about how to procure default service power
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with respective utilities.

Q So would you agree with me that after
engaging in that process, it mght be the case that
we end up with a conpetitive procurenment mechanism
true?

A. That is correct.

Q Now, is there anything inherently unjust or
unreasonabl e about private conpanies selling
whol esal e power at market rates?

A. Usi ng those -- taking those words in their
general sense, no.

Q Fair enough.

A. Taking themin the sense that's used in
utility regulation is a conplicated decision process
at the federal |evel about whether market-based rate
authority is just and reasonable and that's
controversi al .

Q | am going to phrase questions very
carefully and | think if you listen to them very
carefully we m ght be through this a | ot quicker.
What | asked was whether there was anything
i nherently unjust and unreasonabl e about private
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conpani es selling whol esal e energy under market-based
rates. And is the answer to that question no?

A. The answer is that | am not sure what you
mean by just and reasonabl e.

Q As -- well, you testified on cross
exam nation by M. Flynn about your understandi ng of

what the general just and reasonable standard was

applicable to utility ratemaking, do you recall that?
A. Yes.
Q Same definition. |Is there anything

i nherently unjust and unreasonabl e about selling
power at whol esal e at market-based rates?

A. The concept | explained to M. Flynn is not
directly relevant to whol esal e sal es.

Q Well, let's try it this way. FERC has
i ssued a nunber of conpanies market-based rates,
right?

A. Yes.

Q And in order for FERC to do that, it has to
find that those rates are just and reasonable, right?

A. Yes.

Q And it is FERC s job to determ ne that
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those rates continue to be just

| ong as they are in force, right?

A.

Q
particul ar
this Comm

A

Q

i nherently unjust

That's my under st andi ng.

and reasonabl e as

And woul d you al so agree that those

rates are not within the jurisdiction of

ssi on?

That's al so my understandi ng.

Now, do you claimthat there is anything

and unreasonabl e about

energy at whol esal e?

A. No.

Q In fact, ComEd has done that for years,
right?

A Yes.

Q So has nost other utilities around the
country?

A. Correct.

Q And is it also true that those purchases
ComEd' s case has been both from affiliated and
unaffiliated suppliers?

A That's right.

Q And woul d you agree that those purchases

ComEd buyi ng

in
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were in each instance made pursuant to the seller's
whol esale rates on file with FERC?

A. Except for purchases that were made from
vendors none of who had market rate authority.

Q Oh, okay. | thought you were going to say
except for PURPA. But even the vendors that were
selling under market rate authority made those sal es
under market-based rate tariffs on file at FERC,
right?

A. | am not certain of the exact formin which
that's done, but it is my understanding that that's
essentially what's happened.

Q Now, if ComEd were to use an active
portfolio management approach, a number of its
sources of supply m ght also be private whol esal e
mar ket purchases, right?

A. Yes.

Q In fact, your testimony details a long |ist
of forms that those purchases could take?

A. Yes.

Q | ncl udi ng one-year contracts, spot
contracts, three-year contracts, five-year contracts,
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life of unit contracts,

term contracts, right?
A Yes.

Q And i f ConEd
in fact used the power

their retail |oad, you

with those costs being
under traditional

A. Not

passed t hrough under

practices.
Q Well, let ne
be tricky. | am just t

buys the power at

A Yes.
Q And it is det
purchase -- with me so

A. Yes.

Q And t he power

used to supply the | oad of

shoul dn't

traditional ratemaking

rat emaki ng practices,
to the extent

those traditional

whol esal e - -

they be allowed to recover

and ot her contingent |ong

used those tools prudently and
that they acquired to supply
woul dn't have any problens
passed through to customers
right?

they were eligible to be
rat emaki ng

am not

be cl ear. I trying to

rying to be clear. | f ComEd

you follow me so far?

ermned to be a prudent
far?
t hat they purchase is in fact

their retail customers,
t he costs under
practices?
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A So long as those costs meet the other
requi rements of traditional ratemaking.

Q Under Il linois |aw, whatever that may be?

A. Yes.

Q The fact that they were purchased fromthe
mar ket woul dn't make them ineligible for recovery,
woul d they?

A. Not per se.

Q Well, provided they met those ot her
requi rements, the fact that they were purchased from
t he market wouldn't make themineligible for
recovery, would they?

A. Not per se.

Q Well, would you also agree that if ConEd
were to actively manage its own portfolio, it would
not automatically simply buy from ExGen?

A. | agree.

Q It would eval uate what contracts are out
t here and, your recommendation, try to pick the best
ones?

A That woul d be one reasonable thing for the

company to do.
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Q Now, if it in fact did pick the best
ones -- | am struggling with your per se here. I am
going to give it one nore try. If it in fact did
pi ck the best ones and those costs were found prudent
and used to supply customers, under traditional
rat emaki ng principles as you generally understand
them, those costs would be recoverable, correct?

A. Yes.

Q And they would be recoverable fromall the
different customer classes based on some rate design
that would attenpt to reflect what the customer's
costs of service were?

A. Yes.

Q Now, is it true that you also make sone
recommendati ons, and particularly in your rebuttal
testi mony but also in your direct, about how the
Comm ssi on ought to direct ComEd to run an auction or
an auction-like conpetitive procurenment process if
such a process were selected by the Conm ssion?

A. Yes.

Q Now, nowhere in either of your testinonies
do you testify that an auction process i s per se
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i mprudent, do you?

A. That's right.

Q And nowhere in your testinmony do you
i ndicate that a conpetitive procurement process in
general is per se inmprudent, right?

A. Correct.

Q And in fact is that why you testify in your
rebuttal at lines 690 to 692 that you were not
opposed in principle to auctions as part of a
procurement met hodol ogy and aucti on-based

procurements can have benefits?

A What was the |ine number again?

Q 690 through 692 in the rebuttal.

A That is correct.

Q Do those benefits include transparency?
A An auction or conpetitive procurement can

i nclude transparency as a benefit if done correctly.

Q Do they include diversity in supply?

A. Not necessarily.

Q An auction can be constructed in such a way
to provide beneficial diversity in supply, can it
not ?
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A An auction for a specific single product
can readily be constructed to provide diversity of
supply with regard to vendors who are supplying that
particul ar product. It is more conplicated and
probl ematical to construct an auction -- to construct
an auction that would provide diversity of supply
with regard to the product, the product or products
bei ng procured.

Q What benefits did you mean besi des
transparency and diversity when you said that
auction- based procurement can have benefits?

A. Competition among vendors, with bidders.

Q Which will tend to have the effect of
driving price down?

A. Yes.

Q Any ot hers?

A. Conpetitive procurement processes can
provi de useful market intelligence to a utility. It
can stimulate demand for product -- it can stinulate

supply of products that the utility feels would be
useful but m ght not otherw se appear on their own.

It can in some situations with some products reduce
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transaction costs. | don't have a conmplete list in
m nd but that's a selection.

Q Fair enough. If the Conm ssion were to
determ ne that a conpetitive procurement or
auction-based procurement mechani sm was prudent and
Commonweal t h Edi son enmpl oyed that process to purchase
power that its retail customers used, should ComEd be
able to recover the resulting costs in its rates?

A. You haven't given nme enough information
about the hypothetical to answer you.

Q Let me try one nore tine. Il will try to
remember your answers fromthe last time we tried
this. | f ComEd uses an auction-based procurenment
process which the Comm ssion determ nes is just and
reasonabl e and prudent for it to do and it uses the
power that it acquires pursuant to that process to
serve its retail customers, you would agree, would

you not, that Conmmonweal th Edi son should be able to

recover the resulting costs fromits rates, in its
rates?
A | f ComEd chose to use a conpetitive

procurement process and the Comm ssion on exam nation
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found that the process had been run prudently and did
not result in any costs that were not entitled to
recovery under traditional ratemaking and the power
for which those costs were incurred were used by
Comonweal th Edi son's customers, then | would agree
with you.

Q And there is nothing special about any
particul ar customer group in that answer. If it was
used for large industrials, the answer would still be
true?

A Well, there are certain situations present
in lllinois where some classes of service have been
decl ared conpetitive, and I am not sure how to answer
you with regard to those

Q | amonly tal king about the utility's
bundl ed service to those classes. It doesn't matter
what class it is as long as we are tal king about the
power that is used to serve the bundled |oad, right?

A. Ri ght . | agree that | did not intend in ny
| ast answer to distinguish in any way between
customer cl asses.

Q Now, it is not your testimony, is it, that
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Commonweal th Edi son's options are limted either to
an auction as proposed or to a purchase from ExGen,
right? There are other options.

A That is correct.

Q One set of other options would be other
types of arms | ength procurement processes, right,
besi des auctions?

A Yes, or a selection of several such
processes.

Q And is the fact that there are other arns
| ength acquisition processes one reason why your
alternative -- and | amgoing to cite to lines 912
and 914 of your rebuttal -- quote, "l|leaves the
conpany free to use a multitude of conpetitive
procurement approaches"?

A. Yes.

Q And in your view ComEd should actually
expl ore those alternative processes, right?

A | believe so.

Q And woul d you also agree that ComkEd shoul d
not be prohibited a priority from engaging in any

such arms | ength acquisition process which it turns
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out is beneficial?
A. | don't believe ComEd should be prohibited
a priority fromusing any of those processes. | am

not sure what you meant by the |ast phrase in your

guesti on.
Q Well, look, if you would turn to your
rebuttal testinony at |line 971, you indicate that

nothing in my recommendati on would preclude the
judicious use of conpetitive procurement by ConmEd in
meeting its default service obligations. | guess
that's what | was aimng at. You would not recommend
t hat anything preclude the judicious use of
conmpetitive procurement by ComEd in meeting its
default service obligations, would you?

A. No.

Q You do not testify that open markets or
conmpetition are unreasonable or unjust in general, do
you?

A. No.

Q And how do you define a market-based rate?

A. The context in which | amfamliar with
that termis market-based rate authority as used in
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FERC proceedings. And in that context it is my
under st andi ng that means authority to sell power at
rates determ ned by conpetitive markets, rather than
at a cost-based rate approved by FERC.

Q If a utility has a rate that recovers only
its just and reasonabl e and prudent costs in a
circumstance where those costs are established by the
mar kets for the inputs that the utility buys, would
you call the retail rate a market-based rate?

A In no way. Well, | should clarify that.

Q There is no question pending.

Now, in several l|ocations in your testinmony you
comment on divestiture. Wuld you agree with me that

so long as ComEd owns no generation, it must purchase

its supply
A Or choose to engage in generation itself.
Q Now, in the hypothetical where it does not
build, its actual cost of procurenment will be

equi val ent to what it pays its suppliers, right?

A. Pl us transacti on costs.
Q Fair enough. If the auction were rejected,
ConEd as it exists today would still have to buy
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electricity or, as you say, build generation, right?

A | s that a question?

Q Yes. Would ConEd still have to buy
electricity to serve its |oad?

A. Yes.

Q And the fact that the projection -- sorry
The fact that the auction was rejected would not
change in any way the rates that the suppliers have
t hat govern their sales to ConmEd, would it?

A. | don't know what you mean by the rates
t hat suppliers have.

Q These suppliers' FERC-filed rates woul dn't
change just because the Comm ssion rejected the
auction?

A. That is true.

Q Do you know what the -- | amnot going to

ask you things M. Fagan already answered. Save some

time.
JUDGE WALLACE: That wasn't a question pending.
(Laughter)
Q In your view -- let me ask you a couple
guestions about what | think |I understand to be your

494



10

11

12

13

14

15

16

17

18

19

20

21

22

description of traditional ratemaking. Do you have
an under standi ng of how rate cases work in Illinois

traditionally?

A. Did you ask about Illinois?

Q Yes.

A. | don't have specific experience in
I1'l1inois.

Q If then you don't know the answer to these
next few questions that | ask you in Illinois, tell

me you don't know. Do you know whether in the
traditional rate case ComEd' s cost m ght include
power purchase costs?

A That is correct.

Q Woul d you agree that it is not a
prerequisite for ComeEd filing a rate case seeking an
increase in supply charges that a conpetitive market
has devel oped?

A. That's my under st andi ng.

Q Whet her or not a conpetitive market is
devel oped, if Commonweal th Edi son's costs have
increased, it is your understanding that the conpany
has a right to file a rate case, right?
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A | have not made a detail ed study of
Il'linois law on that, but that's my gener al
under st andi ng.

Q At | east once the transition period is
over ?

A Exactly.

Q And there is -- once the transition period
is over, there is nothing special about any
particul ar customer segment or whether or not the
custonmers have been decl ared conpetitive, right?

A | don't understand the question.

Q ConEd could file a rate case for its | arge
i ndustrial custoners, for its small industrial and
commerci al custonmers and for its residenti al
custonmers once the transition period is over?

A That's my understanding. But | don't have
any know edge about how that is effected for classes
t hat have been declared conmpetitive by the | CC.

Q Fair enough. Now, if | can ask you to
briefly turn to lines 55 and 58 in your rebuttal.
You indicate that in your view, quote, The conpany
shoul d not be absolved of its duty to procure the
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best possible result for default service customers
(especially in Iight of the open issues on past
actions regarding divestiture), end of quote. Is it
your testinony -- first of all, did |l read it
correctly?

A. Yes.

Q s it your testinmony that the standard of
review that the Conmm ssion should give to
Commonweal th Edi son's proposed procurement options is
whet her or not they produce the best possible result
for all its customers?

A. No.

Q Do you know when ConmEd first began
considering the design of procurement post-20067?

A. No.

Q Do you know what resources Commonweal th
Edi son devoted to evaluating the alternatives before
it?

A. No.

Q Do you know how many person hours ConEd
devoted to that process at all?

A. No.
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Q But you do know that the Illinois Conmerce
Comm ssion had a workshop process that discussed that

i ssue, yes?

A. Yes.
Q Do you know when that started?
A | believe it started in early 2004.

Q And it included six working groups?

A | think that's the number.

Q Woul d you accept that the working groups
met a total of nmore than 50 times?

A That sounds reasonabl e.

Q Woul d you accept that there are nore
than -- were more than one hundred participants in
t hat process?

A That al so sounds reasonabl e. | was at one
meeti ng where there may have been a hundred peopl e.

Q Just at that meeting?

A. Yes.

Q Woul d you accept that there were a variety
of interimand final reports issued by those working
groups?

A. Yes.
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Q To your know edge was any stakehol der
excluded from participating in that process?

A. No.

Q CUB participated, did they not?

A. Yes.

Q The Cook County State's Attorney's office
participated, is that correct?

A. Yes.

Q And at the end of that process some reports
were generated that contained consensus itens?

A There were sonme reports generated that
contained items that were | abeled consensus itens.

Q Fair enough. Would you agree that the
conpany's proposal is based on a model that has
wor ked reasonably well in other |ocations?

A One ot her | ocation.

Q WIlIl you acknow edge that the conpany's
proposal sought in some ways to inprove upon that
model ?

A. Yes, although some of the inmprovements,
some of the changes that were made in the guise of
i mprovements, in my opinion were implemented in a way
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that turned out not to be inprovements but actually
to make the process, the proposal, not as good as the
ori ginal.

Q And t hose, though, are topics that you
bring up with particularity in your testimony?

A That's right.

Q Now, are you famliar with Dr. Laffer's
testinony in this case?

A | have read it. I don't have it all in
m nd.

Q Do you understand that he proposes a
pay- as- bid auction, is that correct?

A. Yes.

Q Are you famliar with the testinony offered
by various witnesses for the Coalition of Electric
Suppliers?

A. Again, | examned it. | don't recall at
the moment what they had to say.

Q Can you identify any alternative offer by
any party in this docket, either with respect to
auction design or rate design, where Commonweal th
Edi son has argued that it would be inproper for the
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Comm ssion to consider that alternative?

A. | am not sure what you mean by i nproper. I
am awar e that company wi tnesses have filed testinmony
explaining why in their opinion there is alternatives
t hat are not good policy. I am not personally aware
of anyone who has testified or otherw se put forward
in this proceeding that those alternatives were
beyond the authority of the Comm ssion to consider or
i mproper in sonme |egal manner.

Q Now, one of the proposals that you made is
t hat Commonweal t h Edi son consider and probably enter
into nore long-term arrangements for its power
procurement. Do you recall that recommendati on? |
am now getting towards the end of your rebuttal
testi mony where you start tal king about the
alternative signs.

A. | know that | discuss various |ong-term
arrangements that | thought would be inprovenents. I
would i ke to see that exact | anguage.

Q | am not going to go into details. It was
just an introductory question. MWhat | actually want

you to think about is, would you agree that parties
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selling power to ComEd under |ong-term arrangenments
especially will be concerned about Conmonweal t h
Edi son's credit worthiness?

A. Yes.

Q And the reason for that is because they
want to get paid, right?

A. Certainly.

Q And the risks to them of being paid get
greater the longer the term of the contract, all
ot her things being equal?

A | think there is always some concern in
t hat regard. But the significance and materiality of
that concern would depend on the circunmstances under
whi ch the purchase had been made.

Q It was really a pretty sinmple question.
Al'l other things being equal, in a ten-year contract
suppliers are going to be much more concerned about
ComEd' s long-term financial condition than they are
if they have a one-nmonth contract, right?

A | don't agree with your characterization
much nore. That was my point, that materiality
depends on the circunstances.
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Q Well, in either case then, if you were a
seller, one of the principal things you would exam ne
in evaluating ConEd's credit worthiness is whether or
not ConmEd can get the revenues from customers
necessary to pay for the power, right?

A. Yes.

Q And if you knew or were concerned about
Commonweal th -- sorry. I f you knew that Commonweal th
could not collect those costs in rates or were |likely
to be unable to collect those costs in rates, that
woul d i ncrease your concern about the conpany's
ability to pay you, would it not?

A. Hypot hetically, yes.

Q It would really increase your concern; it
is not just a hypothetical, right?

A | f you hypothetically had that belief, then
it would really increase your concern.

Q Now, | am down to three pages here. Are
you okay?

A. | amfine, thank you.

Q Is it your testinony that Comonweal th
Edi son's prudence with respect to acquisition should
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be judged by changes in prices or other conditions
not known and that ConmEd could not have known at the
time the acquisition arrangements were made?

A. No, but | would like to explain my answer
briefly.

Q Well, | tell you what, |let me ask you a
couple more questions and maybe we will get the
expl anati on. If I could ask you to turn to your
rebuttal testinmony at lines 175 to 178, and there you
testify that the prudence standard requires that the
utility's decisions and actions be evaluated in |ight
of the information that it had or should have had
during the pertinent time frame, is that a better
characterizati on of your position?

A. Yes.

Q And you woul d agree, would you not, that
information that is available only through hindsight
is given no weight?

A. That's what | said.

Q In evaluating that, am | correct that the
test is whether the utility's management actions were
reasonable public utility management deci sions, not
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whet her they were the best possible decision?

A. Yes.

MR. RI PPI E: May | approach the witness
briefly, Your Honor ?

JUDGE WALLACE: Yes.

JUDGE JONES: M. Rippie, were you wanting to
get that marked?

MR. RI PPI E: I don't know that yet. I won't
probably ask for it to be admtted, but | don't know
whether | will need it to be marked.

Q M. Steinhurst, | have shown you a document
whi ch purports to be a reprint froman electric
utility weekly published on March 7, 2005. Are you
aware that that is around the date on which this
proceeding was initiated?

A. Yes.

Q This article quotes Martin Collins (sp)
sayi ng, quote, We do not oppose the idea of an
auction as a conpetitive procurement mechani sm. |t
is probably the worst of all conpetitive mechani sns
except for all the others, unquote. I s that
statement consistent with advice that you and your
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conpany gave to the Citizens Utility Board up to and
around the date of filing the case?

A. I n part.

MR. RIPPIE: Thank very nmuch. That's all |
have.

JUDGE WALLACE: Do you have any redirect?

MR. ROSEN: | do, Your Honor. | want to ask
whet her the wi tness needs a break.

W TNESS STEI NHURST: That woul d be good.

JUDGE WALLACE: Let's take a break, a
five-m nute break.

(Wher eupon the hearing
was in a short recess.)

JUDGE JONES: Back on the record. M. Rosen,
any redirect?

MR. ROSEN: Yes, there is.

REDI RECT EXAM NATI ON
BY MR. ROSEN

Q M. Steinhurst, could you explain why you
were asked to | eave your position fromthat Vernont
state agency?

A Yes. Since 1986 | had been serving in
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what's called an exenpt position which means that |

served at the pleasure of the conmm ssioner. Prior to
that | had been in a civil service position. In
January of 2003, | guess it was, a new governor took

of fice and appointed a new comm ssioner for the
Department of Public Service. Between January of
that year and early June of that year | continued to
work in the position of Director for Regul ated
Utility Planning at that agency and engaged in the
usual duties, litigation testimny, settlement

negoti ations, planning activities and so on.

Early in June of that year internal discussions
about a particular piece of |litigation were comng to
a decision point, and there were philosophical
differences within the Department about the
appropriate position to take in that proceedi ng. In
di scussions with the comm ssioner | made it a point
to explain to himthat | would present the
Department's settled position as best | could, but
t hat he should be aware that | had previously
testified on simlar issues in a manner different
fromthe position he wanted ne to take, and that the
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Public Service Board in Vermont was aware of that and
that if |I testified to the Departnent's position,
they were likely to ask me whet her that Department
position was ny own personal position, and that I
woul d have to tell the truth because | would be under
oath. One week |later | was handed my notice

Q In response to a question M. Rippie asked
you, you had answered a question about retail rates
and mar ket - based rates and you wanted to clarify your
answer but wasn't able to at that time. WIIl you now
clarify your answer ?

A Yes. | was asked if a retail rate under
certain circumstances would be a market-based rate,
and | said that it would not be. MWhat | meant was
that that retail rate would not be a market-based
rate because the term "market-based rate” is a term
of art in wholesale electric regulation and not
applicable on its own terms to a retail rate. | did
not mean anything nore than that.

Q Now, there was questions asked of you by
the | awyers representing Ameren and Commonweal t h
Edi son about alternative methods of procuring
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electricity, including taking into consideration that
an auction m ght be used to procure electricity. I's
it fair to characterize your testinmny as saying,
wel | , Conmonweal t h Edi son and Ameren shoul d procure
electricity any way they want subject to some
regul atory review after the fact. Is that a fair
characterization of your position to a certain
extent?

A. | woul dn't say any way they want. | woul d
say in accordance with their duty to provide
| east-cost service

Q Coul d you explain why this is the basis of
your testinmony?

A. Yes. My view of the proposal that's been
made by both companies is that they should be
aut hori zed to conduct a predefined procurenment
process at a single point in time each year for a
very limted set of products that would provide power
for default service custonmers of those utilities.
And be authorized to pass through those, the costs
that result from that procurement, with virtually no
overvi ew except for some mnor adm nistrative costs
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cal culations. In my view that is not the best that
can be done for the consumers that |ack retail
conmpetitive alternatives.

Q Why is that?

A. As | explained in my prefiled testinony,

that's a very narrow, very fragile style of

procurement and it does not utilize any active
application of professional utility judgment. And
believe that it makes more sense for utilities to be

responsi ble for continuously insuring that they have
identified and are using the best procurement
practices and the best portfolio in its choices to
procure for serving those customers that do not have
conpetitive retail alternatives.

In one piece of surrebuttal that recommendati on
has been anal ogi zed to Soviet-era style central
pl anni ng. If that's a valid anal ogy, then the trust
of ficer at every pronotional bank, the manager of
procurement for every major industrial corporation
and every investor who makes decisions about how to
invest their funds or how to purchase their needs is
engaging in central planning. | find that a very

510



10

11

12

13

14

15

16

17

18

19

20

21

22

i nappropriate conparison

MR. FLYNN: | would move to strike the | ast
part of the answer. The wi tness was not even
attenmpting to respond to anything that came up on
cross exam nation but raised a point in someone's
surrebuttal testinmony that he felt then conmpelled to
comment on and offer his own surrebuttal.

JUDGE JONES: Have you got any response?

MR. ROSEN: The surrebuttal that he referred to
was conmpletely directed to his testinony that he has
given in this case and he is responding to that which
i nvol ves why he has made the suggestions that he has
made and is also responsive to the questions asked of
hi m concerning his approach about the way ComEd
procures electricity and what review they woul d be
subject to after such procurenment.

JUDGE JONES: Objection sustained. | think it
does appear to be primarily an effort to respond to
surrebuttal. So that's the ruling.

BY MR. ROSEN:

Q Have you finished your answer?

A. | want to respect that ruling and be very
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careful about what else | wanted to say here.

JUDGE JONES: Just for record clarity, | think
if you want to proceed with a different question.

Q Yeah, why don't 1? Why do you believe that
it is inmportant that whatever Commonweal th Edi son
does to procure electricity, that it be subject to
regul atory review in a traditional rate case by the
I[I'linois Conmerce Conm ssion?

A. That's really the only sure safeguard that
consumers who |ack conmpetitive retail alternatives
have to be confident on an ongoing basis that their
service is going to be a just and reasonable rate. I
don't believe that that decision can be made by
approving a particular process at one point in tinme
and just letting the chips fall where they may. The
protections devel oped for what are essentially
captive retail customers over the years in the
utility arena are bal anced, fair, sound and
appropriate, and they should not be bl own away for
such captive customers just because the utility is
more confortable wi thout the responsibility.

MR. ROSEN: Not hi ng further.
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JUDGE WALLACE: Any recross?
MR. RI PPI E: Il will try to be brief.
RECROSS EXAM NATI ON
BY MR. RI PPI E:

Q Do you recall the question that M. Cohen
asked you about whether or not a given retail rate
was mar ked- based or not?

A Yes.

MR. ROSEN: M . Rosen.

MR. RI PPI E: Did I say -- | amthinking Marty.
| am sorry, Larry.

MR. ROSEN: | should take that. Maybe | could
get a raise.

MR. RI PPI E: He is here in spirit. Let me try
that from the very beginning again.

Q Do you recall M. Rosen's question, which
M. Cohen would have asked if he was here, about
whet her or not a retail rate was a market-based rate?

A Yes.

Q s it your testimny, given the fact that
mar ket - based rates as you use the termis a term of
art, that no retail rate can be a market-based rate?
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A For a retail rate to be a market-based rate
you woul d have to adopt some other definition. | f
you are in agreenment on some other definition for
what it meant for a retail rate to be market-based,
then that would be possible.

Q Just sticking with your definition for now,
the definition that you are referring to, would you
agree that it is not possible for a retail rate to be
a market-based rate?

A. | don't see how it is possible for a retai
rate to be a market-based rate as defined by FERC.

Q But you woul d agree that that rate, that
hypot hetical rate you were tal king about in this
case, would be cost-based to the extent that it
reflected the utility's actual reasonable and prudent
costs of service?

A. I n general, yes.

MR. RI PPI E: | think that's it. Thanks.

JUDGE JONES: Very quickly, the page fromthe
"Electric Utility Week," | realize it has not been
mar ked and is not intended to be offered into the
record. I am not going there. But since there were
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guestions on it, | just want to make sure that it is
cl ear what the witness was being asked to | ook at.
And it may be already clear in the record; | just
don't recall for sure. What was the publication date
of that itenP

MR. RI PPI E: Il think | read it into the record.
But to be clear, Your Honor --

JUDGE JONES: The page number al so?

MR. RI PPI E: It is a one-page reprint but it
appeared on page 22 of the original electric utility
publication. It was dated the 7th of March, year
2005, "Electric Utility Week," and it appeared on
page 22 and the witness was tendered the one-page
reprint of the article.

JUDGE JONES: Thank you. The record may
al ready be clear on that. I just didn't recall and I
was wanting to make sure

As far as Exhibit 2.2, | think we m ght be able
to dispose of that. Not 2.2A, that's a different
bal | game. But 2.2, so maybe we can get that out of
t he way. First, let me see if there are any
additional argunments to be made with respect to 2. 2,
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at least first of all from M. Flynn or M. Rosen
MR. FLYNN: No.
MR. ROSEN: Well, you asked a question of me
whet her CUB Exhibit 2.2 had been referred to in
M. Steinhurst's testimony in the Ameren case, and on
lines 353 through 361 of the direct testimny of
M. Steinhurst in the Ameren case he does refer to
CuB Exhibit 2. 2.
JUDGE JONES: Anything further on that, M.
FIl ynn or anybody else? All right. | am going to go
ahead and make a ruling on that. The exhibit is
adm tted. It is pretty border line in ternms of
rel evancy, | think, in the Ameren docket, given what
it is. But | think the objections really go nore to
the weight to be given that exhibit. So that's the
ruling.
(Wher eupon CUB Exhi bit
2.2 was admtted into
evidence in Docket
05-0160, -0161, -0162.)
Having said that, this ruling does not reach
any of the issues that were raised with respect to
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2.2A offered in the ConmEd side. Those are different

concerns, different argunments, and this ruling does

not reach those and creates no presunptions with
respect to those

JUDGE WALLACE: Thank you, Dr. Steinhurst. You
may step down.

(W tness excused.)

JUDGE JONES: Mr. Lakshmanan, did you want to
go ahead and take care of your item Do you believe
that to be a resolved matter?

MR. LAKSHMANAN: | believe that to be resol ved.

JUDGE JONES: \While we are getting geared up
for the next witness, why don't you indicate what we
need to hear on that one?

MR. LAKSHMANAN: It is ny understanding,
subject to anybody el se's objection, that there is no
cross for Dynegy witness Dornbusch and, therefore, if
that is acceptable to everybody, we would put that
testinony in via affidavit.

JUDGE JONES: Does anybody have any objection
to what M. Lakshmanan is proposing there? Let the
record show no response to that. So that will be
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perm tted.
VR.

Honor .

L AKSHMANAN:

JUDGE WALLACE

MR. TOWNSEND

Christopher J.

Thank you very much, Your

All right. M. Townsend?

Thank you, Your Honor,

Townsend from the |aw firm DLA Pi per

Rudni ck Gray Cary US, LLP, for this portion of the

record appearing solely on behalf of Direct Energy

Servi ces,

pur poses of

LLC,

exam nati on.

and US Energy Savings Corp. for

And at

this witness's direct and cross

this time we would like to call

James Steffes and we would note that he has been

previously sworn.

JAMES STEFFES

called as a Wtness on behalf of Direct Energy

Servi ces,

LLC,

and US Energy Savings Corp.,

been previously duly sworn, was exam ned and

testified as foll ows:

DI RECT EXAM NATI ON

BY MR. TOWNSEND

Q

and spell

M .

your

Steffes, can you please state your

| ast

name.

havi ng

name
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A James Steffes, S-T-E-F-F-E-S.

Q And for the ComEd proceedi ng you have
before you a document that has been | abel ed DES- USESC
Exhibit 1.0 entitled the Direct Testimony of Janes
Steffes on behalf of Direct Energy Services, LLC, and
US Energy Savings Corp. which has attached to it two
documents, the first | abel ed DES-USESC Exhibit 1.1
and the second that is | abel ed DES- USESC Exhibit 1.27

A Yes.

Q Do you al so have before you a docunent
| abel ed DES-USESC Exhibit 2.0 Revised entitled the
Revi sed Rebuttal Testimony of James Steffes on behalf
of Direct Energy Services, LLC, and US Energy Savings
Corp. which has attached to it one docunment that was
| abel ed DES- USESC Exhibit 2.17?

A. Yes.

Q Was that testimony prepared by you or under
your direction and control ?

A Yes.

Q And do you intend for those exhibits to be
your prefiled testimony in the ComEd proceedi ng?

A. Yes.
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MR. TOWNSEND: Your Honor, we would note that
the direct testimony was filed in e-Docket on June 8,
2005, so that was CES Exhibit 1.0, 1.1 and 1.2. CES
-- | am sorry, | said CES. | meant to say DES- USESC
Exhibits 1.0, 1.1 and 1.2 were all filed June 8,
2005. DES-USESC 2.0 Revised was filed via e-Docket
on August 19, 2005, and DES- USESC Exhibit 2.1 was
filed via e-Docket on August 3, 2005. And with that
I would move those exhibits into evidence in the
ComEd proceedi ng.
JUDGE WALLACE: Do you know how much the court
reporters hate those initials?
MR. TOWNSEND: | know.
JUDGE WALLACE: Are there any objections to
t hose exhibits just moved?
MR. RI PPI E: No obj ecti on.
JUDGE WALLACE: Heari ng no objection DES-USESC
Exhibits 1.0, 1.1, 1.2, 2.0 Revised and 2.1 are
adm tted.
(Wher eupon DES- USESC
Exhibits 1.0, 1.1, 1.2,
2.0 Revised and 2.1
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were admtted into
evidence in Docket
05- 0159.)

MR. TOWNSEND: Thank you, Your Honor.

Q M. Steffes, for the Ameren proceedi ng do
you have before you a docunent | abel ed DES- USESC
Exhibit 1.0 entitled Direct Testinmony of Janes
Steffes on behalf of Direct Energy Services, LLC, and
US Energy Savi ngs Corp. which has attached to it a
document | abel ed DES-USESC Exhibit 1.1?

A. Yes.

Q Do you also have before you a docunent
| abel ed DES-USESC Exhibit 2.0 entitled Rebuttal
Testinony of Janmes Steffes on behalf of Direct Energy
Services, LLC, and US Energy Savings Corp.?

A. Yes.

Q Was this testimony prepared by you or under
your direction and control ?

A It was.

Q Do you intend for those exhibits to be your
prefiled testinony in the Ameren proceedi ng?

A. Yes.
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MR. TOWNSEND:

the record that Exhi

Your Honor, we would note for

bit

1.0 was filed via e-Docket

June 15, 2005, as was Exhibit 1.1.

filed via e-Docket on August 10, 2005.

we woul d move those exhibits

Amer en proceeding.

Exhi bi t

into evidence

JUDGE JONES: Any objection to that?

MR. FI TZHENRY:

No obj ection,

JUDGE JONES: Let

2.0 was

And with that

in the

Your Honor.

the record show t hose

exhibits are admtted as filed on e-Docket,

specifically DES-USESC 1.0 Direct

date June 15, 2005,

June 15, 2005, same prefix 2.0 Rebuttal,

sanme prefix Exhibit

2005. Those are adm tted.

(Wher eupon DES- USESE

1.0, 1.1 and 2.0 were

adm tted i

in Docket

-0161,
MR. TOWNSEND
t hat we would tender

exam nati on.

nto evidence

05-0160,

-0162.)

Thank you, Your

M.

Steffes for

Honor .

Cross

Testinony, file
1.1 Analysis,

August 10,

And with
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JUDGE WALLACE: Go ahead, M. Fosco
CROSS EXAM NATI ON
BY MR. FOSCO:

Q Good afternoon, M. Steffes. M nane is
Carmen Fosco. | am one of the attorneys representing
staff. | just have really a few, a brief |line of
guestioning that is intended to clarify part of your
proposal in this docket.

On lines 671 to 674 of your direct testimony in
the ComEd docket and | believe it is lines 633 to 636
of your direct testimony in the Ameren docket, you
i ndi cate that customers with usage bel ow 15, 000
kil owatt hours of usage should be eligible for a
quarterly fixed price product

A. Yes.

Q And just to clarify what you mean by that
proposal, do you nean that there should be four
auctions per year to arrange bundled supply for these
customers?

A. Yes.

Q And would the term of the supply contracts
awarded in each of those quarterly auctions be for
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t hree-mont h durations?

A. Yes.

MR. FOSCO: That's all we have. Thank you very
much.

W TNESS STEFFES: You are wel cone.

JUDGE WALLACE: M. Stahl, did you have any?

MR. STAHL: We had reserved some time but at
this point | don't anticipate having any questions
for M. Steffes.

JUDGE WALLACE: AlIl right. M. Robertson, did
I I EC have any?

MR. ROBERTSON: No .

JUDGE WALLACE: Go ahead, M. Bernet.

MR. BERNET: Thank you, Your Honor.

CROSS EXAM NATI ON
BY MR. BERNET:

Q Good afternoon, M. Steffes. My name is

Ri ck Bernet on behalf of Commonweal th Edi son Conpany.

You are testifying today on behalf of Direct Energy

Services and US Energy Savings Corp., isn't that
right?
A. That is correct.
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Q No Coalition of Energy Suppliers, just
those two conpani es?

A. | amtestifying on behalf of Direct Energy
Services and US Energy Savi ngs Corp.

Q And you have proposed an alternative to
ConEd' s proposed auction, isn't that right?

A We propose that the products that are used
t hrough the whol esal e auction are different than what
ConEd has proposed.

Q Is it fair to say that Direct Energy and US
Energy concluded that this docket presented the
appropriate forumto present an alternative to
ComEd' s proposal ?

A. Yes.

Q Were there any restrictions or limtations
pl aced upon Direct Energy or US Energy Savings or any
ot her party in this docket in terns of alternative
proposals to ComEd' s proposal ?

A Well, as a nmember of the coalition there
was a menorandum of understanding with Commonweal t h
Edi son that, | don't know if it has been entered in
testi mony, but outlined certain provisions of what
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this arrangement will work through.

Q Aside fromthat, any other limtations or
restrictions on proposals you could offer?

A No.

Q Now, directing your attention to |lines 666
t hrough 669 of your direct testinony.

MR. TOWNSEND: In the ComEd case?

Q In the ComEd case. This cross applies to
both cases but | am tal king about line 666 to 669 in
the ComEd case. Do you have that?

A Lines 666 to 669, yes, | have that.

Q So with respect to customers with usage
bet ween 15,000 kwh and one megawatt, you are
proposing a monthly auction, isn't that right?

A For those that have not been decl ared
conmpetitive, yes.

Q And that's customers under one megawatt,
isn't that right?

A. Bet ween one megawatt and 15, 000 kwh, right.

Q Okay. And you just testified a few m nutes
ago that there would be four auctions per year for
customers bel ow 15,000 kwh, right?
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A. Yes.

Q So that would nmean a total of 16 auctions
each year, right?

A. That woul d be one mechanism to depl oy the
products that we are proposing, yes.

Q I s that the mechani sm you are proposing?

A. We are proposing that prices are utilized
in that nonthly prices are utilized for certain
customers and quarterly prices are utilized for other
customers.

Q Ri ght. And my question is, would the

mont hly prices be determned as a result of a monthly

auction?
A. They could be. There are other mechani sns
t hat you could have one auction per year, if that was

the limting factor, that the utility sinply could
not engage in multiple auctions per year because of
adm ni strative or for whatever reason. You coul d
structure it differently such that you could still
get a nonthly price but only have the auction occur
once per year.

Q | would like to direct your attention to
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lines 693 to 697 of your direct testimony in the
ComEd docket
A Yes, | see that.

Q I n your testinony there you are
recommendi ng 16 auctions annually, isn't that right?
A Yes. That's what | recommended in ny
testi nony. And what you asked nme was, do you have to

do that and | answered, no, you could structure it
differently if you chose to, such that you could have
a single auction per year and work off an index or
some sort of futures price. What we proposed and
what we think is the most relevant and the nost
effective in this market is, yes, 16 auctions.

Q Thank you.

A. You are wel cone.

Q Each auction would be run by an auction
manager ?

A. Yes.

Q And each auction would be overseen by an

aucti on adviser on behalf of the Comm ssion?
A. Yes.

Q And the Comm ssion would have to open 16
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dockets to review the results of those auctions?

MR. TOWNSEND: Objection, it calls for a | ega
concl usi on.

MR. BERNET: He is testifying about the
process.

MR. TOWNSEND: The question is would they have
to and that really is a | egal question.

MR. BERNET: Il will rephrase it.

JUDGE WALLACE: Okay.

BY BERNET:

Q Woul d you recomend that the Conmm ssion
open 16 dockets to consider the results of those 16
auctions?

A. No, | would recommend that there be an open
proceedi ng that every month the results come forward
and basically be reviewed. Sixteen dockets or how
many dockets, | think the ultimte goal is to get the
right price for fall service.

Q Well, you don't disagree with nme that the
Comm ssion would have to review the results of each
auction, right?

A That is the mechanism that's been utilized
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in other places, is that the Comm ssion reviews the

results of the auction and, therefore, the rest of

that contract. That is true. As we have seen in
ot her markets, in New Jersey, for instance, the
time --

Q | am not asking about New Jersey right now.
| am asking about Illinois.

A. Okay.

Q So is it your testinmony that the Conm ssion
in lllinois would have to review the results of each

of the 16 aucti ons?

A. | am not -- you know, would they have to,
don't know. Is that a |l egal question? | amnot an
attorney.

Q Based upon your understandi ng?

A My understanding is | don't know  Because
I am not an attorney, | don't know that they would

have to every time come up with another

adm ni strative procedure

Q Now, is it your testinmony that in
connection with the 30-day supply contracts -- strike
t hat . In connection with the monthly auction, is it
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your testinony that ComEd would enter into 30-day
supply contracts with suppliers?

A The contracts that would be entered into
t hrough the auction would be a monthly product. |t
woul d be a full requirements product, yes.

Q So it would be the same full requirenments
contract that ComEd has proposed; it would just be
for a shorter duration, is that right?

A Well, | haven't reviewed in detail the
contract. But generally it would be a standard
contract that would be the same contract every month
all of the time. So simply bidders could come in,
they woul d bid, understand the contract, have a
30-day price.

Q And is it your testimony that with respect
to the quarterly auctions the contracts that
suppliers would execute would be for full requirenment
service, again simlar to what ComEd has proposed
just in a quarterly duration?

A. Yes, that's right.

Q Now, you understand that ConmEd's proposa
i nvol ves traunches of 50 megawatts. Do you know how
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many traunches woul d be subject to the monthly
auction in your proposal?

A. It would depend on the amount of default
service each mont h.

Q Well, do you know how many traunches woul d
be up for auction?

A It would depend on the anmount of need. | f
there were no default service, there would be no need
for an auction.

Q But before the company woul d have default
service, there would have to be an auction to
determ ne whet her or not customers could get default
services, isn't that right?

A. No, | don't follow you. Can you rephrase?

Q Yeah, | certainly can. Do you know how
many megawatts, how many traunches, are up for
auction in ConkEd's proposed CPP-A auction?

A. Not off the top of ny head. | could go to
the testimony and find that. I would just have to
find the number of megawatts that are up for bid,
suppose, and divide by 50.

Q That is really my question. I just want to
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know i f you know with respect to the monthly auction
how many traunches would be subject to auction?

A. And again each nonth -- what our proposal
says is this, is that the 15th of the month you woul d
say how much default | oad would be between one
megawatt and 15, 000 kil owatt hours would be on
default service the next month or that foll ow ng
month. At that point in time you would auction off
that | oad. Our expectation is that a conpetitive
mar ket woul d devel op and customers would nmove away
fromthe default service, which is the ultimte goa
of the Customer Choice Act. And as that default | oad
went to zero, there would be no need to even hold an
auction because there would be no | oad on default
servi ce.

Q And that's because the customers would all
be being served by the RESes at that point, is that
correct?

A. One woul d hope that that woul d happen at
some point in the future.

Q Now, you propose that there be no
enrol | ment wi ndows for customers seeking default
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auction products, right?

A. Yes.
Q You al so propose no m ni mum st ay
requi rement for customers seeking default supply. It

is lines 699 to 702 of your direct.

A Thank you.

Q No m ni nrum stay, also?

A. Ri ght. G ven the nmonthly product and the
quarterly product and the hourly product as we
propose there, there is really no reason to Ilimt a
customer's choice because --

Q | think you answered the question.

A. Oh, okay, | just wanted to make sure | was
clear for the judges.

Q And there is no exit fee for customers
exiting the default product, right?

A. No, because each month basically the only
obligation, whol esale suppliers wouldn't have an
ongoi ng comm t ment. Nobody would be financially
bound.

Q So a customer could literally decide
whet her to take default service on a daily basis?

534



10

11

12

13

14

15

16

17

18

19

20

21

22

A Could -- well, it would be subject to the
[imtations of the DASRIi ng process, the swi tching
process. So it is really on a nonthly or bill cycle
basis for those customers, which is why it is a
mont hly product.

Q And customers could switch on and off those

products with imunity, correct?

A. What do you mean when you say custonmers
have no inpunity? | am not sure what you are saying.
Q Well, a customer could switch on and off

the default service product without any financi al
detriment?

A. And that is the beauty of the product.
ComEd woul d not be at risk. The customers woul dn't
be at risk. The whol esale suppliers wouldn't be at
risk. And so the product provides conplete
flexibility while also providing a very |ow price.

Q Under your proposal suppliers of energy in
the nonthly auction would not know the volume of |oad
it was obligated to serve until the | oad actually
occurs, isn't that right?

A. No. As | described earlier, would you like
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me to -- you can ask the question.

Q Pl ease.

A. On the 15th of

the month prior

to the nonth

of delivery you would know based upon the DASRI ng

rul es or sonme point

the switching rules that

in time you would know based on

t hese custonmers would be

bundl ed customers, monthly-priced bundl ed custonmers.

They woul dn't be able to switch.

bill cycle. At that

poi nt i

n tinme at

They woul d follow a

a whol esal e

auction the mgration rate would be very, very

limted to nothing nmore than sonmebody just shutting

down their office in the m ddl e of

So in fact | think the traunches that

selling would be very clear

a bill signing.

you woul d be

and the whol esal e

supplier would know the | oad follow ng obligations

wi thin the nmonth.

Q And how is it that

| oad obligation information?

A. Well, you would --

what do you nean?
Q Let's say,

mont hly auction that

for exanpl e,

occurs.

a supplier

woul d get the

when you say supplier,

Suppose

the very first

am a supplier
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bidding in the first nonthly auction.

A. A whol esal e supplier or a RES?

Q Yes, a whol esal e supplier.

A. A whol esal e supplier bidding in the --

JUDGE WALLACE: Wait, don't talk over each
ot her, please.

Q These questions all relate to whol esal e
suppliers.

A. Okay, thank you.

Q So in the very first auction that a
whol esal e supplier is bidding in, 30-day auction, how
woul d that supplier know what | oad he woul d be

required to serve?

A. Well, it would depend on the nunber of
traunches that that supplier won. It is a forward
view. |If you bought five traunches, you woul d have a

250 megawatt hour allocation, full requirements into
ConEd.

Q Okay. And nmy question really is when would
you know whet her or not you are actually going to
serve all 250 nmegawatts?

A. Exactly the same way you do it under the
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ConmEd auction proposal. There is an auction; the
auction result closes. There is a contract and they
know three days l|ater that, yep, | have to do that.

Q Well, but in the ConmEd proposal there is a
30-day sign-up wi ndow, isn't there?

A But again the default service | oad
obligation that ConmEd decides to auction off on X
day, the 15th of the month prior to the month of
delivery, the ConEd -- at that point in time you
could auction off a hundred traunches, 200 traunches
or zero traunches, based on if there is any default
| oad for the following nonth. And so once you have a
50-megawatt hour full requirements obligation, you
deliver your 50 nmegawatt share of the default service
order.

Q Are there any switching rules attached to
any of your testimony?

A. The only rules that would apply would be
normal switching rules that would work off of the
bill cycle process as ComkEd has proposed.

Q So it is not in your testimony; you are
tal ki ng about the switching rules in ConmEd' s
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testimony, is that right?

A. Yes.

Q The cost of the 16 auctions woul d be
incorporated in the prices of default products,
woul dn't they?

A Al'l procurement-related costs should be
i ncluded within the outcome of the whol esal e
auctions.

Q Di rect Energy and US Energy Savings Corp
have not conducted any study or analysis that
quantifies the costs of those 16 auctions, have they?

A. No, we haven't. | have not.

Q The conmpani es have not, right?

A. My company, | have not; my conpany has not.

Q Your testimony contains no survey of
suppliers indicating any interest in quarterly or
mont hly auctions, does it?

A. Well, it contains a survey of two conpany
suppliers that would --

Q Ri ght, 1 understand that. But aside from
that there is no other survey, right?

A. | have not surveyed ot her whol esal e
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suppliers.
Q No suppliers testified in this case that it
prefers the Direct Energy, US Energy nmonthly and

gquarterly auctions over those proposed by ComEd,

right?
A Well, given that both of nmy companies could
become, yes, two have provided that. My conpany has
Q | under st and. | said besides them
A. Oh, | am sorry.
Q Ri ght ?
A. To my knowl edge.

Q Direct Energy and US Energy are not
certified RESes in Illinois, are they?

A Direct Energy is not a certified RES.
Subj ect to check on US Energy Savings Corp.

Q No other RES testified in support of this
proposal, did it?

A Not that | am aware of.

Q And Comm ssion Staff also doesn't support
this proposal, isn't that right?

A Well, you would have to ask Comm ssion
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Staff.

Q | mean, they haven't testified that they
support it?

A. Potentially they will change their opinion.

Q | amgoing to talk a little bit about the
residential default service. Under your proposal
residential customers on default service would see
el ectricity prices change every 90 days, is that
right?

A Every quarter, that is correct.

Q And the only way for a residential customer
to avoid the volatility of price changes every 90
days would be to sign up with the RES, is that right?

A That is correct.

Q And the only way for such custoners to
benefit fromretail conpetition as proposed by you is
if energy prices for RESes are | ower than the default
price, isn't that right?

A. No. In fact, under our proposal as our
testi mony showed we believe that given that there
won't be prem ums, as high a prem um i nmposed because
it is a mnthly and quarterly price and the risks are
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significantly |ower than a three-year or five-year
contract, that even customers on default service wl
do better than they woul d otherwi se do on the ConEd
proposal .

Q Do you think that residential customers
woul d be nore prone to switch to RES supply if they

defaulted to the spot market?

A. You have a | ot of issues behind that
hypot hetical. So unless you provide nore clarity on
what that means, | don't know how I could answer for

each custonmer in the market.

Q It means that residential customers woul d
default to spot if they didn't have a RES supply

A. And what's your question again?

Q Do you think that residential custoners
woul d be nore prone to switch to a RES if the default
supply -- if the default supply alternative was the
spot mar ket ?

A | think as we have seen with other
customers and, for instance, in New Jersey where
customers are put on an hourly rate at the | arger

| evel, customers are inclined to take acti on. So,
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yes.

Q Why is that not part of your proposal?

A. What do you nean?

Q Wel |, your proposal is designed to
encourage switching, isn't that right?

A My proposal is designed to find the
bal anced default service proposal that will best
enable as we go to the next transitional phase
customer choice in Illinois.

Q Well, is it your testinmony that your
proposal is designed not to encourage switching to
RES supply?

A. | think what my proposal again does is |ays
out a default service mechani sm which best meets the
needs of Illinois consumers that will allow them both
to have the best price default service, and if they
so choose, to have conpetitive offers in the
mar ket pl ace.

MR. BERNET: Move to strike as non-responsive.

MR. TOWNSEND: | think that was responsive.

MR. BERNET: It is a pretty sinmple question.

JUDGE WALLACE: Overrul ed.
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BY MR. BERNET:

Q You would agree with nme that not all
residential customers are interested in changes in
their electricity rates every 90 days?

A. Under the ComEd proposal which changes
rates every 190 days, what we are saying is that a
better proposal, such that they can get on | ower
price default service and get conpetitive offers, we
woul d recommend that their rates change 90 days if
t hey do not hi ng.

Q Woul d you say that market prices are
currently trending up or down, forward electricity
mar ket prices?

MR. TOWNSEND: Objection, beyond the scope.

MR. BERNET: He has testified about retail
competition. | think it is a fair question whether
or not prices are going up or down.

JUDGE JONES: | believe it has a reasonable
| evel of relevancy to what this witness testified to
and a ot of the answers that he has been giving
t oday, and he has been given quite a bit of |atitude
in those answers. So given all that, | think it is a
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reasonabl e questi on.

W TNESS STEFFES: | would ask if | could have
some clarification. When you say forward market, are
you tal ki ng about bal ance of the nmonth, cal endar
year, next year? What tinme frame are you saying
goi ng up or going down? From ]l ast week, today, | ast
mont h, two mont hs ago?

BY MR. BERNET:

Q The next six nonths.

A. From what time frame?

Q From now.

A. You mean from yesterday's price? So if |

wanted to trade the next six months yesterday versus
t oday.

Q Fi ne.

A | haven't consulted nmy trading desk to know
if yesterday the price today for trading that product
in the northern Illinois market would have been up or
down from yesterday.

Q So you have no opinion as to whether or not
forward electricity prices are generally trending up
or down?
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MR. TOWNSEND: Objection, m scharacterizes the
testi mony.

JUDGE JONES: This is cross so it is legitimte
cross. At least it is a legitimate cross question.

W TNESS STEFFES: Can you repeat the question?
| am sorry.

BY MR. BERNET:

Q You have no opinion as to whether or not
electricity, forward electricity prices, are
generally trending up or down?

A No, | have an opinion about what's
happening in the forward market .

Q What is that?

A. If I may finish?

Q Sure.

A Thank you. What | was trying to say is
t hat when people say the forward market, there are
| ots of time frames that conprise the forward market.
And | just -- so have natural gas prices over the
| ast year gone up? Yes. Have el ectricity prices,
therefore, and coal prices and em ssion prices gone
up? Yes. But if you were to say has the cal 'O07
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mar ket gone up or down, | would just have to check to
see how the cal '07 market is trading because it is
not something that | do on a day-to-day basis. Cal
"07 meaning the cal endar year '07 price for
electricity in the given market.

Q What is your best estimate of the
percent age of residential customers that would switch
to a RES when faced with 90-day volatility for a
default product?

A. Well, I know that in Texas, and Texas
basically changed its prices or historically changed
prices since deregulation twice a year. So that
three prices a year is not quite 90 days, but it is
cl ose. That you have got over 20 percent of the
mar ket to switch, that had the right to switch. I
t hi nk, you know, it is both the rate of change but
also the overall price that drives customers to
choose. So the only relevant facts that | have is to
sort of try to compare to Texas, and | think so plus
20 percent.

Q Have you conducted any anal ysis of the
Il1'linois market and the propensity of residential
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customers to switch based upon the 90-day default
product ?

A. No, no.

Q Directing your attention to lines 21 to 23
of your rebuttal testinony.

A What |ine again? | amsorry.

Q 21 to 23. Actually, 20 to 23.

A. Okay.

Q You testify that Direct Energy and USESC' s
proposal allows for the establishment of a vibrant
competitive retail market while insuring that
non- choosi ng customers receive a just and reasonabl e
default price for their electric service, right?

A. Yes, that is my testinmony.

Q And when you say a vibrant and conpetitive
retail market, do you mean one where RESes are able
to offer energy prices that are | ower than the
default price?

A That RESes are able to meet the needs, that
there are a number of RESes that are able to offer a
number of products that best meet the need of

cust omers.
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Q Well, let's just tal k about price.

A. | am sorry but you can't talk just about
price when you talk about customers.

Q Well, is it your testimony that RESes will
-- strike that. Do you believe price is important to
customers in deciding fromwhom to purchase
electricity?

A. Anmongst ot her things, yes.

Q Woul d you agree with me that it is one of
the nost inportant factors that customers consider?

A Amongst ot her things, yes.

Q Is there any single factor you think is
more important to customers?

A. Each customer -- and that's the beauty of a
conpetitive market -- is allowed to make the
deci sions that are best for them So price is one of
many characteristics.

Q Woul d you agree with me that if a RES is
able to offer a price that is |lower than the default
price, a customer is nore likely to sign up with the
RES, all other things being the same?

A. So all other things being equal if | can
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m m ¢ the bundled price and show a di scount?

Q Ri ght.

A. Yes, assum ng that customers decide to act
rationally and take the savings.

Q So in that exanple the default price would
be just and reasonable even though it would be higher
than the price offered by the RES?

A. Well, the question of a just and reasonabl e
default price which | reference and | think is the
same is sinply just and reasonable in that the
utility has utilized a whol esale procurement model
that allows for transparency and insures that they
are passing through just the whol esale costs, as the
ConEd proposal would be just and reasonable with one
and three and five-year contracts.

Q So in this exanple is it your testinony
that the default price would be just and reasonabl e

even though it would be higher than the price offered

by a RES?
A. In a market RESes will offer all kinds of
products. Sone will be higher, some will be | ower.

The question about default service being just and
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reasonable, my belief is that it comes around through
a legitimate process that best buys the product that
they need for default service.

MR. BERNET: Move to strike, non-responsive.

It is a very sinmple question.

JUDGE JONES: Any response?

MR. TOWNSEND: | think it is responsive.

MR. BERNET: It is giving speeches.

JUDGE JONES: | guess one test | try to apply
when there is an objection to an answer is whether
the witness attenpted to answer in sonme manner the
guestion that was asked or a little different
guestion that the witness preferred to answer. I
think this is a case of the latter. | mean, | think
that the witness took the question really to give an
answer to a slightly different, although admttedly
rel evant, question. So the objection I believe is
correct. The answer is stricken.

BY MR. BERNET:

Q So in the exanple that we just discussed
where the RES would offer a price |ower than the
default price, would that be a situation where the
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default price would be just and reasonabl e even
t hough it is higher than the RES' s price?

A Yes.

Q Thank you. Wbuld you agree that in this
scenari o the default price would be above the retail
mar ket price?

A It may or may not be. The RES may be
di scounting their price below their own cost for some
ot her reason. | can't speak for all RESes at all
times.

Q Can you give me an exanple of a customer
t hat uses approxi mately 15,000 kil owatt hours of
energy a year?

A. Very, very large honme or a very small nmom
and pop establishment.

Q And under your proposal the electricity
prices for those customers would change every 30
days?

A. Yes, for people above 15 -- around, | think
it is, above 15, 000.

Q Right, I am not -- well, let me go back.
amtal king about a custonmer on the | ower end of the
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15,000 kwh to one megawatt service?

A Above 15, 000.

Q. Yes?

A 15, 000 and above.

Q Ri ght, so that's a mom and pop or a | arge
home, mom and pop store or a |large home?

A. It could be, yes.

Q And to avoid volatility of monthly price
fluctuati ons what options would that customer have
under your proposal? What supply options?

A To avoi d what now?

Q To avoid volatility of monthly price
fluctuations.

A. To avoid the variability in the default
mont hly price, the customer would have the option of
going to a RES.

Q Woul d that customer have any ot her options
under your proposal ?

A No.

Q Your testimony contains no survey of
customers indicating that they support your proposal,
is that right?
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A. No.

Q Directing your attention to your rebuttal
testimony, lines 317 to 3197

A. Yes, | am

Q Do you have that?

A Yes, sir.

Q You testify that simlarly such monthly and
gquarterly default pricing in Illinois would insure
that there was a greater and nmore efficient |ink
bet ween whol esale and retail prices than the ConmEd
proposal would guarantee. That's your testimony,
right?

A Yes, sir.

Q And you are advocating the devel opnent of
the retail market in this case?

A Yes, sir.

Q And if the Comm ssion adopts your proposal
you believe that nmore | oad would be supplied by a RES
t han woul d take default supply, right?

A | only hesitate because | can't think for
all three mllion households and, you know, but my
belief is, it is my belief that my proposal, our
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proposal would create better opportunity for
customers to see a number of products being offered
by a number of conmpetitors.

Q Ri ght . But the goal of your proposal is to
encourage switching, isn't it?

A The goal of ny proposal is to encourage the
opportunity for entrants such as Direct Energy to
come in and make offers. Swi tching woul d be --
because | am not advocating that customers have to
switch, switching would still be left to the choice
of the consumer.

Q Well, | believe in response to a question
M. Fosco asked that you testified that your ultimate
goal would be to have all customers servecd by a RES?

A. The ultimate goal of the Customer Choice
Act | think in a conpetitive retail market is that,
yes, all customers would choose a RES, but that would
be done only after they made the right decision for
their house or their business.

Q And when you charge a customer for supply
you are including a markup for profit, isn't that
right?
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A My company is a for-profit conpany. So,

yes, we charge -- we do | ook to make a gross margin
i n that.
Q And that's true with every retail supplier,

isn'"t that true?

A Except for the default service provider.

Q Right. And it is your understanding that
ComEd is going to acquire -- through its proposal
ConEd woul d acquire whol esal e power and pass that
cost on to custonmers with no markup?

A It is -- yes, my proposal would, l|ike the
ComEd proposal, would simply pass through the
whol esal e costs with no gross margin.

Q Now, it is your understanding that ConmEd
has proposed a contingency plan in the event that any
of its auctions are under subscribed, right?

A It is my understanding that there is a
contingency plan in the ComEd proposal.

Q And your testimony contained no contingency
plan if the auctions that you propose are under
subscri bed, right?

A. | can't find it but |I think my testinony
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provi ded that we would utilize a simlar process that
ComEd woul d utilize.

Q Can you tell nme where that is in your
testi mony?

A. | wish I could. I am | ooking for it right
NnOoWw. It'"s on line 395 to 401. The question is how
do you respond to the criticisnms that your plan
causes under subscription and the answer is basically
t hat they have contingency plans. W would utilize
the same conti ngency pl ans. But, again, | think our
core message as we say in our direct is assum ng
there is an econom ¢ opportunity that people can make
profit on 50 megawatt full requirement blocks, people
woul d set up 50 megawatt full requirement bl ocks. |
that's not going to happen, then we are going to have
a bigger problem

Q Well, if the Conmm ssion adopts your
proposal, is it your testinmony that there is a
contingency plan in place to deal with under
subscri ption of your auction proposal s?

A My testinmony would be that we would utilize
somet hing very simlar, if not identical, to what
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ConEd woul d propose for itself if they are under
subscribed in their own auction.

Q You have never testified -- you have never
presented sworn testinony before a state public
utility comm ssion regarding the utility adopting a
conpetitive procurement procedure, right?

A. | did present testimony recently in front
of the Maryland Comm ssion, and | think it was when |
initially provided that response, | hadn't. And then
| adopted someone else's testimony at the | ast
m nute, so | guess | have, although it is sort of a

debat e about hourly pricing for certain custoners,

not really a conpetitive procurement plan. But it is
simlar so | guess | need to nake sure that | mention
t hat .

Q | am going to ask you a couple questions

about your background.

A. Yes.

Q You were at Anderson Consulting?
A. Yes.

Q From when to when?

A. From 1989 to 1992.
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Q And what was your responsibility when you
were at Anderson?

A Well, | started out in the information
systems group, programed systens for pipelines and
built accounting systems for grocery stores and then
did some business process engineering for a hotel.

Q And then you were enployed at Enron from
when to when?

A. From 1994 until February 2002.

Q What did you do for Enron?

A | was in the government regulatory affairs
shop.

Q And then you were with UBS?

Yes, UBS acquired the trading business from
Enron, and | went over there to support their
regul atory and government affairs at UBS Energy.

Q And did you start there in February also?

A. Ri ght.

Q And you were there until your present
position?

A | was there until the end of Septenber of
2003, yes, when | canme to Direct Energy in October of
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2003.

MR. BERNET: | have nothing further at this
poi nt .

MR. STAHL: Judge Wall ace, based on
M. Bernet's questions can | ask three questions? |If
you don't want me to, | won't.

JUDGE WALLACE: Three and three only.

MR. STAHL: Three and three only, thank you.

JUDGE WALLACE: M. Fitzhenry, you did not have
any questions?

MR. FI TZHENRY: | think we had five m nutes
l'isted.

JUDGE WALLACE: Do you want to do your five
m nut es?

MR. FITZHENRY: No, | will defer to M. Stahl.
It is now four m nutes, by the way, in |ight of M.
Bernet's cross exam nati on.

MR. STAHL: Thank you.

CROSS EXAM NATI ON
BY MR. STAHL:

Q Good afternoon, M. Steffes. This is David

Stahl for M dwest Generation. M. Steffes, have you
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made any effort to determ ne whether suppliers would
put themselves at risk willingly every 30 days to
have anot her auction every nmonth instead of making
some other |onger term arrangements to di spose of
their capacity and energy?

A It is -- well, my know edge of the industry
is that people sell next day, next week, but also by
mont h, next month, all the tine. So, yes, | have --
in terms of my experience | understand that people
woul d sell for next nonth power.

Q | amtal king about an effort to determ ne
fromthe suppliers, the likely suppliers in this
case, whether they would be willing to do that?

A. | have not conmunicated with your conmpany
or ExGen to ask them what their interests are, if
that's what you mean.

Q You have not or any other potentia
supplier, have you? You haven't communicated with
any ot her potential suppliers?

A. Well, other than my own conpany that could
act in that manner.

Q Ri ght. You have not presented in your
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testi mony or otherwi se analyzed the extent to which
your proposal for quarterly or nonthly auctions m ght
in fact dimnish competition in the whol esal e market ?

JUDGE JONES: Is that a question?

MR. STAHL: Yes.

A What is the question?

Q The question is, you have not either
anal yzed or presented in your testinmny the extent to
whi ch your proposal for monthly or quarterly auctions
m ght dim nish conpetition in the whol esal e market,
have you?

A Well, | think | present testinony, and |
woul d have to find it, that arguably a nmonthly
product would create nore liquidity than a year term
mar ket and, therefore, make the whol esal e market nore
robust. That's my assertion.

Q That's your assertion. Have you conpared
in your testinony anywhere the extent to which
conpetitive effects in the whol esale market m ght
outwei gh any beneficial conpetitive effects you see
in the retail market?

A. | think you need to have a well-functioning
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retail and whol esale market to make them both work,
but I have not undertaken any studies.

MR. STAHL: Thank you. | have nothing further.

JUDGE WALLACE: M. Fitzhenry?

MR. FI TZHENRY: Yes.

CROSS EXAM NATI ON
BY MR. FI TZHENRY:

Q Good afternoon, M. Steffes. My name is Ed
Fitzhenry and I am here on behalf of the Anmeren
conmpanies and | am not going to ask you why you | eft
Enron Corporation but I will nmove on to the
under st andi ng about the regul atory | andscape in Texas
which you cite at page 5 and 6 of your direct
testi mony. Wuld you turn --

A. I n Ameren?

Q In the Ameren testimony.

Sure, sure. OCkay.

Q Do you have that before you?

A. Starting at line 91, | think, is that
right?

Q Sure. First of all, | understand that you
say there at line 94 that Direct Energy provides
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conpetitive services in the Houston and Dall as

mar kets. And then later on at lines 103 and 104 you
say that Direct Energy Service is the provider of

| ast resort in the Houston area. Does it not also or
does it also serve as the POLR, P-O-L-R, in the
Dal | as area as wel |l ?

A. Not to my know edge. We are not the POLR
in the TXU market right now. Subj ect to check, |
coul d check. But | don't believe so.

Q Very well. Do | understand correctly that
Direct Energy, for exanple, is the provider of [ast
resort and is also a conmpetitive provider at the same
time?

A. In Texas we are really -- we have three
categories that we operate as. Do you want me to can
-- | amtrying to answer your question.

Q First of all, am 1l correct in understanding
that Direct Energy is the provider of |ast resort and
is also a conpetitive provider of retail services,
retail electric services?

A We are a POLR for certain custonmers in the
center point territory. We are a conpetitive
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retailer in that territory as well as in TXU. W are
also a price-to-beat provider, if you will |et nme use
that term in WU and Central Power & Light's
territory.

Q The two affiliates are the price-to-beat
provi der ?

A. West Texas Utilities and Central Power &
Li ght are PTB providers, right.

Q As you have explained that, would you agree
t hat neither Ameren nor ComEd can serve as both the
provi der of |ast resort as well as also be a
conpetitive provider of retail electric services in

I1linois, if you know?

MR. TOWNSEND: Objection, calls for -- 1 think
it calls for a I egal concl usion. | object to the
question. It calls for a |legal conclusion.

MR. Fl TZHENRY: | don't think it does. | am

just trying to understand what his understanding is
about what goes on here in Illinois and how it plays
into his understanding. He supports the Texas, you
know, regulatory regime for positions in his

testi mny, and if he has an understandi ng about what
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the Ameren conpani es and ComEd can do or not do, that
woul d be hel pful.

JUDGE JONES: The question will be all owed. I
beli eve we have had probably dozens of witnesses in
this case offering opinions on various subjects, sone
of which may be viewed as somewhat |egal in nature,
at least they are interpreting statutes and all Kkinds
of things |ike that. So | think where the parties
have tried to draw the |line and be practical is that
t hey have said that they are essentially not
testifying as | egal experts but nore of a layman's
vi ew or an expert's view but not a |egal expert. And
I think we have got a lot of that going on. And
that's not to say that those objections aren't worthy
of consideration, but I think we need to be practical
as well. So we would ask the witness to answer the
guestion, if he has such an opinion, other than as a
| egal expert.

W TNESS STEFFES: Can you ask ne again?

BY MR. FI TZHENRY:

Q As you understand the role of Direct Energy
in Texas to be a provider of last resort, do you have
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an understanding as to whether Anmeren, Anmeren
conpani es, or Commonwealth Edi son Conmpany al so serves
in that capacity or in that role?

A. The two -- | amtrying to answer the
guestion. The two markets are different and the
statute that underlay them again not being an
attorney, are different. So Texas has one structure;
Il'linois has a different structure. | guess to try
to answer your question, it is my understanding that
the distribution conpanies in Illinois would need to
set up an affiliate if they wanted to act as a RES.

Q But my question is nmore about the utilities
t hensel ves. Did they serve as the provider of | ast
resort, as you understand that termand how it is
empl oyed in Texas?

A In Illinois it would be ny understanding
that the utility -- can | strike that? There is a

di scussion that we had in the post-2006 process about

what are the obligations of a utility and | don't
think we ever reached a concl usion. | think some
peopl e have an opi nion. But generally in Illinois

for the purpose of these discussions nost people
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believe that the utility will act as the POLR in the

price to be provided which is one and the same in

I1'linois.

Q Do you have an understandi ng or an opinion
as to whether or not Ameren conpanies, the utilities,
t he Comonweal th Edi son Conpany utility can also be a

conmpetitive provider of retail electric services in
the same way that Direct Energy can in the
circumstances that you described in your earlier
answer ?

A The hypothetical doesn't work because
Direct Energy -- none of the Direct Energy conpanies
own any wires or pipes anywhere. So | am not sure
t hat the hypot hetical worKks. I can't answer the
guesti on.

Q That's fine, thank you. Let's tal k about
the price-to-beat providers. And the two affiliates
of Direct Energy, | understand, are West Texas and
CPL, correct?

A. That's correct.

Q There at |line 96 you say that the
price-to-bet service is the sem -price of regul ated
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retail electric service and it goes on from there.
What does it mean when you say sem -price of
regul ated retail electric service?

A. In Texas on 1/1/2007 all prices will be
deregul ated. At the current tinme the price-to-beat
providers are not allowed to nmove their prices at
their leisure. They have a formulaic approach that
the PUCT has established, the Public Utility
Comm ssi on of Texas, has established. So |I use the
term "sem -regul ated” to recognize that it is not
conpl etely deregulated but it is not fully regul ated.

Q And this price-to-beat service is in place
t oday?

A. Yes.

Q You say it can't change until 2007,
correct ?

A. No. On 1/1/ 2007 all price regulation for
all customers goes away. You are in a fully
conpetitive market. So Texas on 1/1/07 is going to
have no price regulation. [Illinois is talking about
what are we going to do. That's what the

price-to-beat provider does. Ri ght now t he

569



10

11

12

13

14

15

16

17

18

19

20

21

22

price-to-beat provider can nove their prices twice a
year based on an underlying nmovement in natural gas
prices.

Q And they are capped at 125 percent?

A. The POLR provider rates are capped at 125
percent of the price-to-beat range. I n nmost
instances there are not customers on the POLR
provider. In Texas POLR providers typically don't
serve any customers because nost people are served by
a conpetitive supplier or a RES, a PPB provider.

Q So every six months the price-to-beat price
can change?

A. No, twice a year depending on underlying
natural gas prices the price can change. So twice a
year a price-to-beat provider has their -- when
under | ying natural gas prices move, twice a year they
can file up or file down. And so it is fornulaic.

But once they use those two price increases or two
price decreases, they can't change their prices for
the remai nder of the year.

Q And does that occur at the same time for
all price-to-beat service providers?
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A No, every price-to-beat provider has -- it

is at their discretion to use the fornmul a.

Q Let's move to anot her subject. I have got
about two m nutes left, | think.

JUDGE WALLACE: It sure is a very elastic two
m nut es.

JUDGE JONES: At |east the first two was.

BY MR. FI TZHENRY:

Q Pages 18 and 19 of your direct you point to
the success of the Community Energy Cooperative and

their pilot program and talk about it at |ength,

correct?
A. Starting on line 373, yes, that is correct.
Q And | take it from your discussion there

and your citation to their website that you are
generally famliar with that progranf

A. | am generally famliar with the program
I am not an expert on all of the details of the
program.

Q Woul d you agree that as part of that
program there is a price protection cap in place?

A It is my understanding that there was a
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price protection cap.

Q Now, you are not proposing in your
testi moni es here today anything of that kind, are
you?

A We are proposing --

Q The question is, are you proposing as far
as anything that is in your testimony a price
protection cap for residential customers?

A. We are proposi ng whol esal e aucti ons, but
there is no cap that would Ilimt the price

Q And is it correct that this particular

programis tied to ConmEd' s Rat e RHEP?

A. | amsorry, is our proposal or --
Q No, the program that we are talking about
A. | am sorry.

Q Di scussed at pages 18 and 19 of your
testi mony.
A. Yes, it relates to ConEd's.

Q And is it correct that each customer

participating in this programreceives a 1.4 cent per

kil owatt hour credit in each monthly billing cycle?

A. | am not aware of that fact.
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Q |s there anything about your proposals in
your direct or rebuttal testimny where you are
offering credit to customers that are participating
in, whether it is a default quarterly auction or
what ever el se that you m ght be proposing, is there
any kind of credit mechani sm associ ated with anyt hi ng
that you are proposing here today?

A No.

MR. FI TZHNERY: That's all the questions |
have. Thank you.

JUDGE WALLACE: Redirect ?

MR. TOWNSEND: If I could have just a m nute

(Wher eupon the hearing
was in a short recess.)

JUDGE WALLACE: Back on the record.

MR. TOWNSEND: No redirect, Your Honor.

JUDGE JONES: Thank you, Mr. Steffes. You may
| eave the stand.

(W tness excused.)

MR. TOWNSEND: Thank you, Your Honors. At this
point | would like to re-enter ny appearance on
behal f of the Coalition of Energy Suppliers and call
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t he panel of M. Domagal ski and Spilky. Your Honors,
we woul d note that these witnesses have been
previously sworn and their testimny was already
introduced into evidence in the proceeding.
Rl CHARD SPI LKY & JOHN DOMAGAL SK
recall ed as Wtnesses on behalf of the Coalition of
Energy Suppliers, having been first duly sworn, were
exam ned and testified as follows:
DI RECT EXAM NATI ON ( Conti nued)
BY MR. TOWNSEND

Q But for the record, M. Spilky, could you
pl ease identify yourself and spell your |ast name?

A. (M. Spilky) Richard Spilky, Spilky is
spelled S-P-1-L-K-Y.

Q And, M. Domagal ski, if you could do the
same?

A (M. Domagal ski) Yes. John Domagal ski
which is spelled D-O-M A-G A-L-S-K-1.

MR. TOWNSEND: And with that, Your Honor, we
woul d tender this panel for cross exam nation.

JUDGE JONES: Thank you. According to the
chart there is some cross. And fromthe | ooks of the
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repositioning at the table I think the chart is
probably correct. Let's see who still has cross of
these panel witnesses. Mr. Hanzlik has sone. Who
el se?

MR. HANZLI K: Thank you.

CROSS EXAM NATI ON
BY MR. HANZLI K:

Q Good afternoon. My name is Paul Hanzlik.

JUDGE WALLACE: | don't think we have anybody
l'istening, but if you would pull the m crophone
cl oser up to you. Nobody outside this room

JUDGE JONES: Probably across the hall

Q Good afternoon. It is Paul Hanzlik
appearing for Commonweal th Edi son Company. And
will direct my questions just to the panel and then
you can determ ne who best will answer each question,
if that's acceptable.

MR. TOWNSEND: Your Honors, before we start, |
would like to note for the record please that today
is M. Spilk's 40th birthday. Thank you.

JUDGE WALLACE: This isn't Chi Chi's. W won't
sing Happy Birthday.
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(Laughter)

BY MR. HANZLI K:

Q M. Domagal ski and Spil ky, do you recall
that Dr. O Connor reconmended that customer groupings
be changed from the proposal made by ConEd to remove
custonmers with demands between 400 kw and 1 mw from
t he bl ended product auction and instead offer these
customers a default product based on a one-year
aucti on product, isn't that correct?

A (M. Domagal ski) Yes, that is correct.

Q And ConmEd -- you also recall that ComEd
accepted that recommendation with certain
modi fications in M. MNeil's surrebuttal testinmony?

A. (M. Domagal ski) Yes, we reviewed M.
McNeil's surrebuttal testimony, that is correct.

Q And are you al so aware that yesterday Dr.
O Connor in his testimony said that ComEd's proposed
modi fi cati ons were reasonable and acceptable to CES?

A. (M. Domagal ski) Right, that is correct.

Q Now, the renoval of these customers from
t he bl ended product auction and offering them a

one-year auction product would provide a nmore direct
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way to allocate the cost of mgration risk to those
customers who froma supplier's perspective create
the mgration risk, wouldn't it?

A. (M. Domagal ski) In general, yes, | would
agree with that.

Q And this change that was agreed to by the
company and by CES, by Dr. O Connor on behal f of CES,
woul d also elimnate the need for an adm nistratively
determ ned allocation method to assign m gration
costs to those customers, wouldn't it?

A (M. Domagal ski) Yes. In our rebuttal
testinony we had indicated there are two approaches,
one being a non-allocation approach and one bei ng an
all ocati on approach whereby you would actually
all ocate the mgration as a premum Yes, we did
i ndicate that we would not oppose the non-allocation
approach.

Q And the reason the non-allocation approach
woul d be an alternative to the allocation approach is
t hat suppliers would factor a mtigation risk into
their bids and ultimately the cost of their product,
isn't that true?
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A (M. Domagal ski) We had indicated yes,
that suppliers, the wholesale bidders, would in fact
i ncorporate whatever mgration premumdirectly into
their bids. Therefore, we would not necessarily need
to allocate that.

Q So the answer to my question was yes?

A. (M. Domagal ski) Yes.

Q Now, if the Comm ssion does not accept
ConEd's and CES' s proposed nmodification with respect
to these customers, the 400 kw to 1 nmw customers, you
do support an adjustnent to the supply price for
these customers to account for mgration risk, don't
you?

A. (M. Domagal ski) You are tal king about the
bl ended auction?

Q That is correct.

A. (M. Domagal ski) Yes, that is correct.

Q And in your testinmony under those
circumstances you argue that the mgration risk would
have two conponents, a component to reflect the
amount of RES and PPO | oad that is likely to switch
if savings are avail able by switching and a second
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conponent made to account for the risk to suppliers
of price change or price volatility?

A. (M. Domagal ski) Yes, that is correct.

Q Now, in your calcul ations you assume a
hundred percent of PPO | oad would switch based on
price, don't you?

A (M. Domagal ski) Yes. We had indicated in
testinony that, yes, in fact we believe that a
hundred percent would be nore reasonabl e.

Q Now, there are some charts in your
testimony. | amreferring to CES Exhibit 3.0 which
is your rebuttal -- your direct testimny, on page 6
and charts on page 7 as well . Do you have that
reference?

A. Yes, we did.

Q These charts show the assumed change in
bundl ed | oad in and out of PPO, RES and bundl ed
service since 2001, don't they? | am sorry, they
show t he annual change in PPO, RES and bundl ed | oad
for customers in certain classes since 20017

A (M. Domagal ski) Yes, that is correct.

Q Now, these charts deal with |oad; they
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don't show that a hundred percent of PPO customers
have switched in and out of bundled service, do they?

A. (M. Domagal ski) No, they don't.

Q And they don't show that all of the | oad
has switched with respect to these particul ar
custonmers in and out of bundled service, do they?

A. (M. Domagal ski) No.

Q But you assume a hundred percent of PPO
| oad and custonmers would switch and they would do so
on the basis of price, don't you?

A (M. Domagal ski) Right. Havi ng revi ewed
the material --

Q Is the answer to my question yes?

JUDGE JONES: You have actually two questions
rolled in there, so.

Q Let me restate the question. Isn't it
correct that you assume that a hundred percent of PPO
| oad would switch based on price?

A. (M. Domagal ski) Based on the data that
are avail able through the graphs, it struck us that
price was an important component to the purchasing
deci sions that these customers made over the | ast
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three years.

Q That wasn't the answer to nmy question but

wi || accept that answer and ask you anot her question.

Isn't it correct that you assume that a hundred
percent of PPO | oad would switch based on price?

A (M. Domagal ski) For purposes of the
transl ati on mechanism yes.

Q And that is what | am asking about, thank
you. Yes. But now were you in the room when
M. Steffes was cross-exam ned a few m nutes ago?

A (M. Domagal ski) For most of it, yes.

Q Isn't it true that a decision to switch or
not to switch can take into consideration factors
ot her than price?

A (M. Domagal ski) Yes, that's absolutely
right.

Q And so that even though a price my be a
factor in a customer's thinking whether to switch
from PPO | oad to RES supply, that there are other
non- price factors that may also influence that
deci sion and cause the customer not to switch?

A. (M. Domagal ski) Yes, for the nobst part,
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yes, | agree.

Q And there, for exanmple, could be some
non-price contract ternms that would cause the
particul ar customer, the PPO customer, to remain with
Commonweal t h Edi son Conpany?

A (M. Domagal ski) Right, one of many. I
think there are a nunber of factors that may go into
a purchasing deci sion.

Q Okay. And what are some of the other
factors?

A (M. Domagal ski) Price certainty, contract
terms, the extent to which there is a sharing of
risk, for instance, taking nmore of an index product
rather than a fixed price product. So there are a
number of things.

Q Okay. Let's turn next to this second
component of the mgration risk calculation and
that's the volatility measurenment period. Am
correct that what ConmEd proposes is to measure price
volatility during the time that the customer has to
make its decision to switch, the time in which the
customer has to make the decision to switch, roughly
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17 mont hs?

A (M. Domagal ski) You are talking about the
forward price volatility estimte?

Q That is correct.

A (M. Domagal ski) Right. The analysis, the

estimte, that was used in the utilization mechani sm
was, | believe, one and a half years, that is
correct.

Q Roughly 17 mont hs?

A. (M. Domagal ski) Right

Q Now, you use a shorter period in your
transl ation formul a?

A. (M. Domagal ski) Yes, we propose a shorter
wi ndow of measuring that, that is correct.

Q Si x mont hs?

A (M. Domagal ski) Right

Q Now, isn't it correct that the shorter the
period, the nore susceptible the volatility measure
is to one-time price novements?

A (M. Domagal ski) Not necessarily. 1f you
| ook at the analysis that we did, you can see that
over -- we broke down the one and a half year period
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into six month increments, and you can see that over
one six-nmonth period the volatility is, you know,
materially below the average, for instance

Q Do you have a page reference to those, each

of those references to the six-nmonth periods?

A (M. Domagal ski) Yes. |If you |ook at page
212, | guess it is lines 244 to 248.
Q And is it correct that that chart shows

t hat, depending on the particular six-month period,
you use the volatility factor range from 18. 6 percent
to a high of 29.7 percent?

A. (M. Domagal ski) That's correct.

Q So in the event that one used a six-nmonth
period in which the volatility factor was 29.7
percent, that would yield a higher volatility
cal cul ation for the model as opposed in this case to
using the roughly 18-nmonth period?

A. (M. Domagal ski) Right, yeah, it goes both
ways.

Q Well, | think et me go back to my original
guestion. And that was precisely ny point, that it
can go both ways. I f you use a shorter period of
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time, you are nore susceptible to a one-time event,
aren't you?

A. (M. Domagal ski) Well, sort of generally
yes. But | think you are --

Q Thank you. You have answered my question
and your counsel can come back and ask you on
redirect for an expl anation. Let me nmove on.

Isn't it true that a higher value of volatility
will raise prices to CNI customers who are taking
CPP-B service

A (M. Domagal ski) Not through the
transl ati on mechani sm necessarily because the
transl ati on mechanism sinply just allocates the price
that's bid in. So, therefore, it is sort of a zero
some gain in that regard. So it doesn't necessarily
raise -- it doesn't raise the overall price |evels.

Q But you understand that the purpose of the
m gration risk calculation that's included in the
prism..

A. (M. Domagal ski) Right

Q ...1s to account for mgration risk,
correct?
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A (M. Domagal ski) Right

Q So there is a cost to suppliers because of
the risk of mgration, isn't there?

A. (M. Domagal ski) Possibly so, but |I can't
really answer that directly because right now we are
only tal king about the translation mechani sm not
necessarily what the whol esale suppliers have bid
into their price.

Q But the translation mechanismis designed
to account for these risks that we have just been
di scussing, isn't it?

A. (M. Domagal ski) It attenpts to.

Q Yes. And it does that by assigning a cost
to the customers who may switch, doesn't it?

A (M. Domagal ski) It does tend to allocate
more of the costs to those who are likely to switch.
Q And nmy question is if we use a higher
annual volatility factor, say 27 percent as opposed
to 18.6 percent, that will have the effect of raising

prices to those customers who are taking CPP-B
service because it will raise the mgration risk

resul t?
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A (M. Spilky) If I my comment on that, |
don't think that is true because it would indeed --

i f indeed the 29 percent in your exanple was adopted
rat her than the 18 percent, that would shift more
costs to the group of custonmers who are nore |likely
to switch, but it would in turn |ower the costs for
those customers who are less likely to switch. There
woul d be a zero some gain. And ny coll eague can
correct me if I am m staken on that.

A (M. Domagal ski) No, that is correct.

Q So it would increase costs -- let ne ask
you this. Doesn't the mgration risk factor apply to
all customers taking service in this group?

A. (M. Domagal ski) Right. Well, the
cal culation is done for all customer grouping that
has been articulated in the ComEd proposal.

Q Okay. Now, the 17-nonth period which ComEd
proposes to use is the approximate |ife of the option
period during which CPP-B custonmers would have the
opportunity to switch, isn't it?

A (M. Domagal ski) Generally that's
accurate, yes.
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Q And is it also true that in Exhibit 6.1
page 2 to your surrebuttal testimny you attach a
portion of an article which you discuss in your
testi mony, and on the |eft-hand colum about m dway
down there is the statement, doesn't this statenment
appear, "Once we realize this, we mght logically
choose to give the greatest weight to the volatility
data covering the time period closest to the |ife of
the options in which we are interested"?

A. (M. Domagal ski) | am sorry. Coul d you
point me to the right page?

Q Sur e. It is page 2 of your Exhibit 6.1.

A. (M. Domagal ski) Page 2.

Q It is in the first full paragraph about two

t hirds down.

A (M. Domagal ski) Page 2 of the exhibit?
Q 6.1.

A. (M. Domagal ski) Right, okay.

Q There is an excerpt.

A. (M. Domagal ski) Ri ght.

Q And about two-thirds down, the first ful

par agraph, doesn't it state, "Once we realize this,

588



10

11

12

13

14

15

16

17

18

19

20

21

22

we m ght |l ogically choose to give the greatest wei ght
to the volatility data covering a tinme period cl osest

to the life of the options in which we are

interested,"” unquote? Doesn't that statement appear
t herein?
A (M. Domagal ski) The statement does appear

there, yes.

Q Al'l right. | want to turn next to another
topic if we m ght, dealing with the supply
adm ni stration charge. You provide testimny with
respect to the supply adm nistration charge as well?

A (M. Domagal ski) Yes, we do.

Q And | think you stated that in genera
ConEd's proposal | acks an anpount and a met hodol ogy
for determ ning that charge?

A. (M. Spilky) I think our proposal doesn't
necessarily use the word "amount". It is more of the
met hodol ogy we wanted to put in place.

Q Now, you don't dispute the appropriateness
of a supply adm nistration charge, do you?

A (M. Spilky) No, we favor the application
of such.
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Q And you are also aware that ComEd has
responded to your testinmony by saying that the actual
supply adm ni stration charge would be set in the rate
case, isn't that correct?

A. (M. Spilky) Our rebuttal testinony
acknow edges that the actual value should be set in
the rate case.

Q And in fact ComEd al so said that the
met hodol ogy woul d be discussed in the rate case,
didn't it?

A (M. Spilky) That was ConmEd's point of
vi ew, yes.

Q And that is also Staff's point of viewin
this case, isn't it?

A (M. Spilky) | am unaware of Staff's point
of view on that particular matter.

Q You haven't read Staff's testinony on the
SFC charts then?

A. (M. Spilky) | can't recall. Staf f may
have answered when | | ooked at the schedul es on that
particul ar point.

Q You are aware that ConEd has filed a rate
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case?

A. (M. Spilky) | am aware that that was
recently done, yes.

Q Are you al so aware that ConkEd has said that
any adjustment of supply charges for uncollectibles
will be addressed in the rate case?

A. (M. Spilky) | am aware that that is
ComEd' s position.

Q And do you disagree with that position?

A (M. Spilky) Our testimony and rebuttal
i ndi cates that we do disagree with that.

Q You favor discussing uncollectibles in this
case, in the procurement case?

A. (M. Spilky) The mechanics of the
uncol | ecti bl es we suggest should be discussed in this
case, not the absolute val ues.

Q Woul dn't you agree that in a rate case we
woul d have all of the information we need regarding
costs on both the delivery and the procurenent
segments to be able to assign them properly with
respect to uncollectibles and the supply
adm ni stration charge?

591



10

11

12

13

14

15

16

17

18

19

20

21

22

A (M.

filings that ConmEd has put

Spilky) If it is

not in the original

forward, we can certainly
have the opportunity to ask questions for m ssing
So presumably we will have all the data

i nformati on.

on the table when those decisions are made during the

rate case.

MR. HANZLI K:  Thank you. I

guesti ons.

have no further

JUDGE WALLACE: M. Fitzhenry?

CROSS EXAM NATI ON

BY MR. FI TZHENRY:

Q Good afternoon,

Fitzhenry for
to, for exanpl

testi nony you

Ameren to initiate a separate docket

Comm ssi on woul d

gent | emen. | am Ed

t he Ameren conpani es. | amref

e, at page 19 of your rebuttal

erring

recommend that the Conmm ssion direct

in which the

review communi cati on materi al s

regardi ng the post-transition period procurement

process or that the Comm ssion itself initiat

docket, correct?

A (M.

tal ki ng about

Domagal ski) Just

the Ameren rebutt al

to clarify,

testi mony?

e such a

we are
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Q Yes, sir.
(M. Domagal ski) Page 19?

Q Page 19.

A. (M. Spilky) Unfortunately, | am m ssing
page 19.
Q Well, in your direct testinony and in your

rebuttal testinmny you advocate that the Ameren
companies initiate this docket by which the

Comm ssion will review communi cation materials that
Ameren conmpani es may share with its customers
pertaining to the auction process, is this a fair
summary of your recommendati on?

A. (M. Spilky) That sounds fam i ar. | do
see that fromny coll eague's copy, SO yes.

Q And your sole reason for wanting either the
docket to be brought on by the Ameren conpanies
thensel ves or initiated by the Comm ssion is to
i nsure that the Ameren conpanies are not in violation
of the integrated distribution company rules in terms
of the information that they would share with their
customers, is that right?

A. (M. Spilky) That was our concern.
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MR. FlI TZHENRY: Thank you. That's

guestions | have.

JUDGE WALLACE: Redi rect ?

all the

MR. TOWNSEND: If | may have a m nute?

JUDGE WALLACE: Okay.

(Pause.)

JUDGE JONES: M. Townsend,

some redirect?

MR. TOWNSEND: Thank you, Your Honors. Just

one line of redirect, yes.

REDI RECT EXAM NATI ON

BY MR. TOWNSEND

Q Do you recall M.

guesti ons about your volatility proposal

Hanzl i k asking you

proposal with regards to the adjustnment

volatility? Can you please explain what

and your
based on

t he goal is

of the pricing mechanismregarding volatility and why

you have suggested having the price closer to the

auction?

A. (M. Domagal ski)

Principally,

if we turn

to our testimny on page 11 of direct and those

are -- they are basically starting at

tal k about one of the major

reasons for

line 228, we

wanting to go
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with the shorter period is because precisely the fact
that the short term situations that we talk about
here, for instance, global disruptions in oil supply
or potentially unexpected outages that may have a

| oad inplication would in theory be incorporated into
the mgration risk prem umthat bidders may
potentially bid in and, therefore, we believe that
the translati on mechani sm ought to take those into
consi deration as well.

Q There you tal k about unexpected outages.
What types of outages are you tal king about? What
ki nd of extraordinary events are you suggesting?

A. (M. Domagal ski) Right. I mean out ages
t hat may have a material inpact on the supply within
the region. So, for instance, in northern Illinois
or ComEd, for example.

Q Can you think of any recent exanples of an
extraordi nary event that could help the Conm ssion
understand why it is necessary to have the
cal cul ati on done on a shorter time frame, rather than
a longer time franme?

A (M. Domagal ski) | think one good example

595



10

11

12

13

14

15

16

17

18

19

20

21

22

is Katrina and what we have seen with oil prices and
natural gas prices and the inmpact that that has had
And those type of events we just want to insure that
t hrough the translati on mechanismthere is a
reasonabl e accounting for that in the prices that are
translated to custonmers.

Q And why do you believe that a six-month
peri od would better capture the effect of a Katrina
| i ke event going forward?

A. (M. Domagal ski) Because the proposed
common approach over a year and a half would tend to
sort of nmute sonme of those inpacts. And by using the
shorter period of time, that prem um can be nore
reasonably reflected in the retail prices to
customers.

MR. TOWNSEND: Not hi ng further .

MR. HANZLI K: Just a few questions.

RECROSS EXAM NATI ON
BY MR. HANZLI K:

Q What woul d an event |ike Katrina do to your
six-month volatility index? What inmpact would it
have, 1 f any?
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A (M. Domagal ski) Well, it would probably
tend to increase the volatility, | think everything
el se bei ng equal .

Q If it were to increase the volatility
i ndex, what would that do to the translation fornula
in terms of the price charged to those customers?

A (M. Domagal ski) For those customers that
woul d potentially mgrate, to the extent that savings
were available, it would tend to allocate more of the
costs, | guess, to those classes or custonmer groups.

Q Now, you al so spoke about a nucl ear outage.
Are you referring there to a nucl ear outage of a
particul ar nucl ear generating unit or something other
t han that?

A. (M. Domagal ski) No, nothing in
particul ar. | amjust tal king about in generalities.

Q So how many nucl ear stations would have to

be out of service at the same tinme in order to have

an impact on the volatility factor in that six-month
period?

A (M. Domagal ski) | am not sure.

Q Do you know of any situation where a nunber
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or a sufficient number of nuclear units have been out

of service at the same time to cause an inpact on the

volatility factor over a six-nmonth period?
A. (M. Domagal ski) No, | am not aware of
any.
MR. HANZLI K:  Thank you. Nothing further.
JUDGE JONES: Any other recross? Let the
record show there is not.
JUDGE WALLACE: | don't have any questions.
JUDGE JONES: Thank you, gentl emen.
(Wtnesses excused.)
JUDGE WALLACE: Let's go off the record.
(Wher eupon there was
t hen had an
of f-the-record
di scussi on.)
JUDGE JONES: Back on the record. Let the

record show there was a very short off-the-record

di scussi on regarding a point that was raised earlier,
a question raised about whether there would be sone
scheduling put into place with respect to a notion to

exclude certain lines of testimony. That moti on was
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filed | ate yesterday afternoon in the Ameren conpany

proceedi ngs.

I will just state for the record that the date
for any responses to those, to that motion, will be
September 12 with copies to be served on other
parties electronically on that date. There will
l'i kely be between now and then a requirement to be
built into the schedule. The timng is sonmewhat
different than was the case in the ComEd docket. So
I think a reply opportunity can |ikely be folded in
there. There will be nore specifics on that at a
[ ater time. But I will state for the record the
response date so parties won't have to be guessing
about that any | onger than they need to. That's
really all | had on that or | guess anything el se at
this point.

| believe that 9:00 a.m then is the, once
again, the start time for tomorrow so this matter
is -- these matters are concluded today and wil |
resume at 9:00 in the morning. Thank you, all.

(Wher eupon the hearing

in this matter was
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conti nued until

Sept ember 8,
9:00 a.m in

Springfield,

2005, at

I11inois.)

600



